24 August 2026 REF: OIA88720
s9(2)(a)

By email: I

Tena koe I,
Official information request for records relating to Wai 1896 from 1 January 2008

| refer to your correspondence of 28 June 2026 requesting the following under the Official
Information Act 1982 (OIA), in summary:

“all official information held by Te Tari Whakatau relating to the decision-making, assessment,
administration and treatment of WAI 1896 from 1 January 2008 to the present”, and specifically:

1. Decision-making regarding Large Natural Groupings — all documents relating to whether
WAI 1896 was assessed as falling within, or outside of, the Crown’s preferred Large Natural
Grouping settlement approach; was ever considered as an exception to that preferred
approach; any criteria applied when considering whether WAI 1896 should proceed
separately or within a Large Natural Grouping; the identity of every person involved in
making or recommending those decisions; any formal or informal decision that WAl 1896
should proceed only through Large Natural Groupings.

2. Assessment of WAI 1896 interests — all documents assessing, analysing or discussing the
historical, geographical or whakapapa interests asserted through WAI 1896, including but
not limited to Tamaki/Kaipara/Hauraki areas.

3. Settlement overlap assessments — all documents relating to overlapping interests with
settlements: Ngati Whatua Ordakei, Ngati Whatua o Kaipara, Ngati Pdoa, Te Roroa, Ngati
Manubhiri, Te Kawerau @ Maki, Ngai Tai ki Tamaki, Te Akitai Waiohua, Ngati Tamaoho,
Tamaki Makaurau Collective, Marutiahu Collective, Pare Hauraki Collective.

4. Patuone assessment — all documents created before 11 March 2026 identifying or
analysing Patuone’s whakapapa, tribal affiliations; marriages; political relationships;
residence at Takapuna; residence at Whakatiwai; residence at Pitiki; Mahurangi interests;
Te Roroa connections; Ngati Paoa connections, and if no such documents exist prior to 11
March 2026, to confirm that fact.



5. Internal consideration of WAI 1896 — all documents that discuss WAI 1896 descendants of
Patuone; descendants of Hapi Waka; descendants of Hohaia Patuone; Ngati Hao;
settlement pathway for WAI 1896; whether WAI 1896 presents difficulties within the Large
Natural Grouping model.

6. Procedural framework — all documents explaining how existing whanau claims lodged
before development of the Large Natural Grouping policy were intended to transition into
that policy; whether any exceptions to the Crown’s preferred Large Natural Grouping
approach have been considered since 2008; the policy governing exceptions to the Crown’s
preference for settlement through Large Natural Groupings; the decision-making
framework applied where a claim spans multiple rohe or multiple settlement areas; and if no
such policy, framework or guidance exists, to confirm that no such documents are held.

On 23 July, we advised that we were able to respond to parts one and six of your request and
that for parts two — five, we are able to provide documents as follows:

a) Overlapping interests reports, briefings and correspondence relating to Ngapuhi,
Patuone and Wai 1896 overlapping interests with other groups in the
Tamaki/Hauraki/Kaipara/Mahurangi areas since 1 January 2008; and

b) Internal customary interests reports on Ngapuhi or Patuone interests in the
Tamaki/Hauraki/Kaipara/Mahurangi areas since 1 January 2008.

We advised we would provide our response on 24 August. We need more time to prepare our
response for parts two — five. Due to the time required to compile the information and the need
to undertake consultation, we can provide our response to parts two — five by 7 September.

Response to parts one and six of your request.

Please find attached at Appendix One a table of documents and information released in
response to your request.

Some of this information has been withheld under the following section of the Act:

a) 18(d)-information is already publicly available.
Other information has been redacted as it is out of scope of the request.

Further information is provided below.

Wai claims are not assessed as to whether they come within the Crown’s LNG policy

You have asked whether Wai 1896 has been assessed as falling within the Crown’s LNG policy or
as an exception, who has made these decisions, and any criteria applied in assessing this.

We do not have relevant documents for this part of your request as Wai 1896 has not been
assessed as “falling within the Crown’s LNG policy”. This is because natural groups (whanau / hapi



| iwi) are the relevant groups that the Crown assesses in relation to the LNG policy when the
Crown considers whether a given group is a ‘large’ natural group.

A Wai claim is a registered claim with the Waitangi Tribunal, and a comprehensive settlement will
settle all the historical claims, including Wai claims, of the LNG to the extent those Wai claims
apply to the LNG.

The Crown’s LNG policy in relation to Wai claims registered prior to the LNG policy

You have asked for “all documents explaining how existing whanau claims ... were expected to
transition into” the Crown’s LNG policy.

We do not have documents relating to this aspect of your request. We have instead provided
information about how the LNG policy was developed.

The Crown'’s LNG policy was developed in the 1990s. Attached document 1 in Appendix One, in
particular paragraphs 26, 32, 104, 105 and attachments, sets out the development of the policy.*

The LNG policy was first published in Healing the past, building a future. A Guide to Treaty of
Waitangi Claims and Direct Negotiations with the Crown (Office of Treaty Settlements, 1999),
which is publicly available. The August 2025 edition of Healing the past sets out the Crown'’s
current LNG policy and is available online at The Red Book p.39.

Exceptions to the LNG policy application since 2008 and policy governing exceptions

The Crown applies the LNG policy flexibly depending on circumstances and there are no policy
documents governing the application of the LNG policy beyond the frameworks and principles
set out in the Red Book.

There are instances where the Crown has applied the LNG policy flexibly since 2008, for
example:

b) the Ngapuhi negotiations where the approach has shifted from one LNG to up to
multiple hapU groupings;

c) the Whanganui iwi negotiations where four LNGs were recognised;
d) the Ngati Kahungunu negotiations where seven LNGs were recognised; and

e) the Maraeroa A and B blocks negotiations, an LNG of descendants of the Maraeroa A
and B blocks.

! This document was provided as Crown evidence in the Ngati Whatua Orakei v. Attorney General case in the High
Court concerning the application of the Crown’s overlapping interest policy.



The approach to Ngapuhi Treaty negotiations has changed from one LNG to up to 10 hapi
groupings

Between 2014 and 2019, the TGhoronuku Mandated Iwi Authority (TIMA) was the mandated
entity representing Ngapuhi as one LNG to negotiate a Treaty settlement.

In December 2019, the Crown discontinued its recognition of the TIMA mandate and invited
groupings of Ngapuhi hapl to submit proposals to seek mandates and negotiate Treaty
settlements.

This shift reflected messages the Crown was receiving from nga hapt o Ngapuhi as well as various
recommendations of the Waitangi Tribunal (Tribunal) in its report on the Ngapuhi Mandate
Inquiry (2015) to “practically and flexibly apply its policies in accordance with the rangatiratanga
and tikanga of affected groups”.

Hapu groupings are equivalent to LNGs in the Ngapuhi Treaty negotiations context. Each hap0
grouping will negotiate a Treaty settlement, with an individual cultural and local redress
package and engage in a collective negotiation for a financial and commercial redress package
and other Ngapuhi wide matters. We note that the LNG policy allows for hapl to have
acknowledgement of their unique claims. This can be done through specific redress within an
agreed redress package.

The Crown has established criteria for confirming Ngapuhi hapi groupings

Crown criteria for confirming a Ngapuhi hapU grouping are size, coherence, what remains,
grouping capability, and levels of hapi support. Attached document 2 in Appendix One sets out
the criteria.

The Minister for Treaty of Waitangi Negotiations decides whether to confirm a hapd grouping and
has stated that up to 10 hap0 groupings will be confirmed. It isimportant to note that a confirmed
hap0 grouping then undertakes a full mandate process to seek a mandate from the claimant
community to negotiate a Treaty settlement.

An example of an assessment of a hapU grouping proposal assessment against the criteria for
Whangaroa Papa Hap0 grouping which is published on Te Tari Whakatau website at Whangaroa-
Papa-Hapu-hapu-grouping-development.

LNG policy application where a claim spans multiple rohe or settlement areas

You have asked about the framework applied where “a claims spans multiple rohe”.

It is common for LNGs to have claims with diverse geographical interests and rohe that overlap
with other LNGs. The key policy is that claims are settled to the extent that they relate to the
claimant definition of an LNG.



Two examples, one where claims are included in more than one LNG and one where there are
distinct settlements are:

f) Ngati Hikairo, Ngati Apakura, and Ngati Paretekawa are included in both the Waikato-
Tainui Raupatu (1995) and Maniapoto (2021) deeds of settlement as they identify with
both iwi confederations through differing lines of whakapapa. The Maniapoto deed of
settlement lists some Wai claims that will be settled ‘in so far as they relate to Maniapoto
or a representative entity’ and excludes any claims associated with groups included in the
settlement that arise as a result of descent from a tipuna who is not referred to in the
claimant definition.

g) Ngati Mutunga iwi have two distinct settlements due to geographical divergence of the
iwi in the nineteenth century. Ngati Mutunga (Taranaki) and Ngati Mutunga o
Wharekauri (Chatham Islands), have the same ancestry and hapU but different areas of
interest for each settlement. Each deed of settlement states that it only applies to the
relevant area of interest.

Treaty settlements are published online at Te Tari Whakatau - Find a Treaty settlement.

Your request was considered for proactive release in line with The Te Tari Whakatau Official
Information Act 1982 proactive release policy. Our assessment determined your request falls
within the scope for proactive release as its contents are of interest to the wider public.

Our response to your request will be published in the next 20 days at Te Tari Whakatau - Official
Information Act responses with your personal information removed.

Our response to your request will be published in the next 20 days at Te Tari Whakatau - Official
Information Act responses with your personal information removed. If you have any further
queries about this letter, please contact Sonya Wynne at sonya.wynne@whakatau.govt.nz

You have the right to seek an investigation and review by the Ombudsman of our response to
your request. Information about this process is available at www.ombudsman.parliament.nz or
phone 0800 802 602.

Naku noa, na

Leah Campbell
Director






Reasons for withholding under section g of the Official Information Act 1982

s 9(2)(a) — protect the privacy of natural persons, including the
deceased.

s 9(2)(b) — protect information that would:
(i) —disclose a trade secret;

(ii) —unreasonably prejudice commercial position of subject.

s 9(2)(ba) — protect information where making it available would:

(i) — prejudice the supply of similar information; or
(ii) — likely otherwise damage the public interest.

s 9(2)(c) — prejudice to measures protecting health or safety of the
public.

s 9(2)(d) — prejudice to substantial economic interests of New
Zealand.

s 9(2)(e) — prejudice to measures that prevent or mitigate material
loss to members of the public.

s 9(2)(f) — maintain the constitutional conventions which protect:

(i) —communications by or with the Sovereign or their
representative; or

(ii) — collective and individual ministerial responsibility; or
(iii)— the political neutrality of officials; or
(iv)—the confidentiality of advice tendered by Ministers and
Crown officials.
s 9(2)(g) — maintain the effective conduct of public affairs through:
(i) —the free and frank expression of opinions;
(ii) —the protection from improper pressure or harassment.

s 9(2)(h) — maintain legal professional privilege.
s 9(2)(i) — enable the Crown holding the information to carry out
commercial activities.

s 9(2)(j) — negotiations sensitive.

s 9(2)(k) — prevent the disclosure of information for improper gain or
advantage.



Reasons for refusing information under section 18 of the Official Information Act 1982

s 18(a) — good reasons by virtue of s 6, 7 or g of the Act: s 18(e) — the information requested does not exist, or cannot be

s 18(b) — the department or Minister or organisation neither found:

confirms nor denies the existence or non-existence of the s 18(f) — the information cannot be made available without

information: substantial collation or research:

s 18(c) — making the information available would — s 18(g) — the information is not held by the department or Minister
(i) —be contrary to a specified enactment; or of the Crown or organisation, and the person dealing with the

(i) — constitute contempt of court or the House of request has no grounds for believing that it is:

Representatives: (i) —held by another department, Minister of the Crown or

s 18(d) — the information is, or will soon be, publicly available: organisation, or by a local authority; or

(ii) — connected more closely with the functions of another
department or Minister of the Crown or organisation or
local authority:

s 18(da) — the request is made by a defendant or person acting on
behalf of a defendant and is —

(iii)— information that could be sought under the Criminal

Disclosures Act 2008; or s 18(h) —the request is frivolous or vexatious or the information

Lo . requested is trivial.
(iv)— information that could be sought under that Act and that

has been disclosed or withheld under that Act:

"Please see the Official Information Act 1982 for full version of sections g and 18 of the Act.



Document 1

IN THE HIGH COURT OF NEW ZEALAND
AUCKLAND REGISTRY

I TE KOTI MATUA O AOTEAROA

TAMAKI MAKAURAU ROHE CIV-2015-404-2033
UNDER THE Judicature Amendment Act 1972 aac Part 30
of the High Court Rules
BETWEEN NGATI WHATUA ORAKEI TRUST
Plaintiff
AND ATTORNEY-GEINERAL

First Defeadaat

AND MARU TUAHU ROPU LIMITED
PAR' INERSHIP

Second Defendant

AND TE ARA RANGATU O TE IWI O NGATI
TE ATA WAIOHUA INC

Third Defendant

AFFIDAVIT OF LILIAN MARIE ANDERSON

13 October 2020

CROWN LAW
TE TARI TURE O TE KARAUNA
PO Box 2858
WELLINGTON 6140
Tel: 04 472 1719
Fax: 04 473 3482

Contacts:
D A Watd / Y Moinfar-Yong
Damen.Ward@crownlaw.govt.nz / Yasmin.Moinfar-Yong(@crownlaw.govt.nz

Counsel Acting:
Gregor Allan
gregor(@portnic.co.nz




























10



11



12



13



14



15



16



17



18



19



20



21



22



23



24



25



26



27



28



29



30



31



32



CROWN COPYRIGHT RESERVED

Parts of this guide may be reproduced with

prior approval from the Director, Office of Treaty
Settlements, and with appropriate credit given to
the source.

STATUS OF THIS GUIDE - DISCLAIMER

Material published in this guide reflects the Crown’s
policies and understandings at the time of publication.
While all statements are believed to be correct, no
liability can be accepted for any incorrect statement,
omission or changes to the matters or policies referred
to. The guide provides general information only and
readers should not act or rely on information in this
guide without first discussing the detail with OTS.
Should you have any questions on issues or policies in
this guide or any other aspect of OTS work, please get
in touch with OTS.

June 2018
ISBN 978-0-478-32435-8 (print)
ISBN 978-0-478-32436-5 (online)

The Office of Treaty Settlements

* negotiates settlements of historical claims directly
with claimant groups, under the guidance and
direction of Cabinet

* provides policy advice to the government
on generic Treaty settlement issues and on
individual claims

* oversees the implementation of sefiiements, and

» administers the protection muchanism of Crown-
owned land for Treaty settlement purposes.

HOW TO CONTACT Q18

Postal address S1\10111, Wellington, New Zealand

Phone 04 494 9800

Fax 04 494 9801

Email reception.ots@justice.govt.nz
Websie www.govt.nz

Ycuu can view this booklet and other information about
ha Office of Treaty Settlements and individual Treaty
settlements online at www.govt.nz.

We welcome your questions and any feedback.




He Inoinga

E te Atua Matua, ko koe te kaihanga o te rangi me

te whenua, te matapuna o te ora, o te tapu. Ko to
matou inoi ténei kia houtia to rongo ki runga i te
whenua, ki waenganui i te tangata. Tirohia atawhaitia
te kaupapa tatari i nga take e pa ana ki te Tiriti o
Waitangi. Arahina tonutia nga tikanga kawe i te
kaupapa kia puta marama ai te rangatiratanga o te
tangata, o te whenua. Werohia matou ki te tao o te
pono kia tutuki rawatia énei take. E te Atua, kia aroha
nui nei ki a matou. Ko koe hoki te timatanga me te
whakatutukitanga o nga mea katoa.

Amene

O Parent God, you are the creator of the heavens
and the earth, and you are the source of life and
wholeness. This is our prayer that you cast upon

the land, and amongst the people your spirit of
reconciliation. Look with loving concern upon the
principle of careful consideration for the issues that
relate to the Treaty of Waitangi. Constantly guide the
processes that carry forward the principle so that
there is clear manifestation of the chiefly dignity of
people, and of the land. Challenge us with the dar:
of truth so that the issues may, with integrity, rzach
fulfilment. Lord, may we have aroha for.ocopi2 and for
the land just as you have great aroha for uz. For you
are the beginning and the fulfilmert 21 all things.

Amen
Karakia by Pa Henare Tate ui1 behalf of

Te Ropu Maori o te Mcné il Ture
(Maori focus grout of the Ministry of Justice)
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Cverview of this guide

This edition of Healing the past, building a future has
been updated for 2018. Changes have been made to
reflect the new arrangements for management of the
Treaty settlements lanbank, and information on recent
settlements has been added to the table on page

20. Healing the past, building a future is a practical
guide to the negotiation and settlement of historical
grievances under the Treaty of Waitangi. It also sets
out an overview of the historical background to
Treaty grievances and settlements, and explains how
settlement policy has developed.

Healing the past, building a future is also available in
electronic form online at www.govt.nz.
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Text of the Treaty of Waitangi - Te Tiriti o Waitangi

Three versions of the Treaty follow. These are the Maori and English texts recognised in the Treaty of Waitangi Act
1975, followed by Professor Sir Hugh Kawharu’s English translation of the Maori text. The principles arising from the

Treaty are discussed on pages 15 and 16.

The text in Maori

TE TIRITI O WAITANGI

Ko Wikitoria, te Kuini o Ingarani, i tana mahara atawai
ki nga Rangatira me nga Hapu o Nu Tirani i tana hiahia
hoki kia tohungia ki a ratou o ratou rangatiratanga,
me to ratou wenua, a kia mau tonu hoki te Rongo ki

a ratou me te Atanoho hoki kua wakaaro ia he mea
tika kia tukua mai tetahi Rangatira - hei kai wakarite
ki nga Tangata Maori o Nu Tirani - kia wakaaetia e
nga Rangatira Maori te Kawanatanga o te Kuini ki nga
wahikatoa o te wenua nei me nga motu - na te mea
hoki he tokomaha ke nga tangata o tona Iwi Kua noho
ki tenei wenua, a, e haere mai nei.

Na ko te Kuini e hiahia ana kia wakaritea te
Kawanatanga kia kaua ai nga kino e puta mai ki te
tangata Maori ki te Pakeha e noho ture kore ana.

Na, kua pai te Kuini kia tukua a hau a Wiremu
Hopihona, he Kapitana i te Roiara Nawi hei Kzwana
mo nga wahi katoa o Nu Tirani e tukua aia’iei. amua
atu ki te Kuini e mea atu ana ia ki nga Rar.aatira o te
wakaminenga o nga hapu o Nu Tirani me era Rangatira
atu enei ture ka korerotia nei.

KO TE TUATAHI

Ko nga Rangatira o t¢ Wakaminenga me nga Rangatira
katoa hoki ki hai i 1ru ki taua wakaminenga ka tuku
rawa atu ke te i o Ingarani ake tonu atu - te
Kawanatanae katoa o o ratou wenua.

KO TE TUARUA

Ko te Kuini o Ingarani ka wakarit~ ka wekaae ki nga
Rangatira ki nga hapu — ki nga ta~gata katoa o Nu
Tirani te tino Rangatiratanga o 2 ratou wenua o

ratou kainga me o ratou tionga katoa. Otiia ko nga
Rangatira o te Wakaminenga me nga Rangatira katoa
atu ka tuku ki te Kuini 12 hokonga o era wahi wenua e
pai ai te tangata horia te wenua - Ki te ritenga o te utu
e wakaritea ai e ratou ko te kaihoko e meatia nei e te
Kuini he, kci hoko mona.

KO TE'TUATORU

o1 wakaritenga mai hoki tenei mo te wakaaetanga

ki te Kawanatanga o te Kuini-Ka tiakina e te Kuini o
Ingarani nga tangata Maori katoa o Nu Tirani. ka tukua
ki a ratou nga tikanga katoa rite tahi ki ana mea ki nga
tangata o Ingarani.

(Signed) W. Hobson,
Consul and Lieutenant-Governor.

Na ko matou, ko nga Rangatira o te Wakaminenga

o nga hapu o Nu Tirani ka huihui nei ki Waitangi ko
matou hoki ko nga Rangatira o Nu Tirani ka kite nei

i te ritenga o enei kupu, ka tangohia ka wakaaetia
katoatia e matou, koia ka tohungia ai o matou ingoa o
matou tohu.

Ka meatia tenei ki Waitangi i te ono o nga ra o Pepueri
i te tau kotahi mano e waru rau e wa te kau o to
tatou Ariki.

Ko nga Rangatira o te wakaminenga.




The text in English

HER MAJESTY VICTORIA Queen of the United
Kingdom of Great Britain and Ireland regarding with
Her Royal Favour the Native Chiefs and Tribes of

New Zealand and anxious to protect their just Rights
and Property and to secure to them the enjoyment

of Peace and Good Order has deemed it necessary

in consequence of the great number of Her Majesty’s
Subjects who have already settled in New Zealand and
the rapid extension of Emigration both from Europe
and Australia which is still in progress to constitute
and appoint a functionary properly authorised to
treat with the Aborigines of New Zealand for the
recognition of Her Majesty’s Sovereign authority over
the whole or any part of those islands — Her Majesty
therefore being desirous to establish a settled form
of Civil Government with a view to avert the evil
consequences which must result from the absence of
the necessary Laws and Institutions alike to the native
population and to Her subjects has been graciously
pleased to empower and to authorise me William
Hobson a Captain in Her Majesty’s Royal Navy Consul
and Lieutenant Governor of such parts of New Zealau
as may be or hereafter shall be ceded to Her Majc:sty
to invite the confederated and independent Chiefs

of New Zealand to concur in the following Ar izies
and Conditions.

ARTICLE THE FIRST

The Chiefs of the Confederaticn of the United Tribes of
New Zealand and the separate and independent Chiefs
who have not become merivers of the Confederation
cede to Her Majestyv the Queen of England absolutely
and without resarvation all the rights and powers

of Sovereignty which the said Confederation or
Individua! Chizis respectively exercise or possess, or
may be siipposed to exercise or to possess over their
respective Territories as the sole Sovereigns thereof.

ARTICLE THE SECOND

Her Majesty the Queen of England confirms and
guarantees to the Chiefs and Tribes of New Zealand
and to the respective families and individuals thereof
the full exclusive and undisturbed possession of
their Lands and Estates Forests Fisheries and cchar
properties which they may collectively or infiv duzily
possess so long as it is their wish and desiia toietain
the same in their possession; but the Chiefs of the
United Tribes and the individual Chiefs vield to Her
Majesty the exclusive right of Prezrigction over such
lands as the proprietors thereaf may be disposed

to alienate at such prices 22 rnay be agreed upon
between the respective Rreprietors and persons
appointed by Her Maj_sty to treat with them in

that behalf.

ARTICL= VHE THIRD

In cancideration thereof Her Majesty the Queen of
England extends to the Natives of New Zealand Her
roal protection and imparts to them all the Rights
and Privileges of British Subjects.

W. HOBSON, Lieutenant Governor.

Now therefore We the Chiefs of the Confederation of
the United Tribes of New Zealand being assembled

in Congress at Victoria in Waitangi and We the
Separate and Independent Chiefs of New Zealand
claiming authority over the Tribes and Territories
which are specified after our respective names, having
been made fully to understand the Provisions of the
foregoing Treaty, accept and enter into the same in the
full spirit and meaning thereof: in witness of which we
have attached our sighatures or marks at the places
and the dates respectively specified.

Done at Waitangi this Sixth day of February in the year
of Our Lord One thousand eight hundred and forty.
[Here follow signatures, dates, etc.]




English translation of the Maori text
by Professor Sir Hugh Kawharu

Victoria, the Queen of England, in her concern to
protect the chiefs and subtribes of New Zealand and
in her desire to preserve their chieftainship' and their
lands to them and to maintain peace? and good order
considers it just to appoint an administrator® one
who will negotiate with the people of New Zealand
to the end that their chiefs will agree to the Queen’s
Government being established over all parts of this
land and (adjoining) islands* and also because there
are many of her subjects already living on this land
and others yet to come.

So the Queen desires to establish a government so
that no evil will come to Maori and European living in
a state of lawlessness.

So the Queen has appointed me, William Hobson a
Captain in the Royal Navy to be Governor for all parts
of New Zealand (both those) shortly to be received by
the Queen and (those) to be received hereafter and
presents® to the chiefs of the Confederation chiefs of
the subtribes of New Zealand and other chiefs the<a
laws set out here.

THE FIRST

The Chiefs of the Confederation and zil the chiefs who
have not joined that Confederatior ¢ive absolutely

to the Queen of England for ever the complete
government® over their lanc

THE SECOND

The Queen of England agrees to protect the chiefs,

the subtribes and all the people of New Zealand in the
unqualified exercise’ of their chieftainship over their
lands, villages and all their treasures®. But on the otlier
hand the Chiefs of the Confederation and all the Chief=
will sell® land to the Queen at a price agreed ‘o 1.V the
person owning it and by the person buying i (tiie latter
being) appointed by the Queen as her purchase agent.

THE THIRD

For this agreed arrangement therefore concerning
the Government of the Queen, the Queen of England
will protect all the ordiriary people of New Zealand
and will give therith= same rights and duties'® of
citizenship as ti e people of England™.

(Cigned) W. Hobson
Ccnsul and Lieutenant-Governor

So we, the Chiefs of the Confederation and of the
subtribes of New Zealand meeting here at Waitangi
having seen the shape of these words which we accept
and agree to record our names and our marks thus.

Was done at Waitangi on the sixth of February
in the year of our Lord 1840.

(Footnotes on next page)




FOOTNOTES

The following footnotes are Professor Sir Hugh Kawharu’s comments on his translation reproduced
with his permission from Waitangi: Maori and Pakeha perspectives to the Treaty of Waitangi

(Auckland, Oxford University Press, 1989, pages 319-20).

The views expressed are those of the author and are not necessarily accepted by the Crown in every detail.

1. Chieftainship: this concept has to be
understood in the context of Maori social
and political organisation as at 1840.
The accepted approximation today is ‘trusteeship’;
see NZMC Kaupapa 1983.
2. Rongo: ‘Peace’, seemingly a missionary usage

(rongo - to hear i.e. hear the ‘Word’ - the ‘message
of peace and goodwill, etc.).

i

3. Chief: (‘Rangatira’) here is of course ambiguous.
Clearly a European could not be a Maori, but the
work could well have implied a trustee-like role
rather than that of a mere ‘functionary’. Maori
speeches at Waitangi in 1840 refer to Hobson
being or becoming a ‘father’ for the Maori people.
Certainly this attitude has been held towards
the person of the Crown down to the present
day - hence the continued expectations and
commitments entailed in the Treaty.

4. Islands: ie neighbouring, not of the Pacific

5. Making: ie ‘offering’ or ‘saying’ - but =ot ‘inviting to
concur’ (c.f. English version).

6. Government: ‘Kawanatanga’. Tt zre could be no
possibility of the Maori signctories having any
understanding of goverarnent in the sense of
‘sovereignty’, i.e. any undarstanding on the basis
of experience or cultiral precedent.

p—
o

L

Unqualified exercise: of the chieftainship - vwould
emphasise to a chief the Queen’s irtention to give
them complete control according to t1ieir customs.
‘Tino’ has the connotation of ‘tiritessential’.

. Treasures: ‘taonga’. As su'uinissions to the Waitangi

Tribunal concerning thz i1aori language have
made clear, ‘taonge reters to all dimensions of a
tribal group’s esta’e, material and non-material
- heirlooms z1.4 vahi tapu, ancestral lore and
whakapap.. e:c.

. Sale w2 narchase: ‘hokonga’. Hoko means to buy

ar el

Rignts and duties: ‘tikanga’. While ‘tika’ means
right, correct, (eg ‘e tika hoki’ means that is right),
‘tikanga’ most commonly refers to custom(s),

for example of the marae; and custom(s) clearly
includes the notion of duty and obligation.

. There is, however, a more profound problem about

‘tikanga’. There is a real sense here of the Queen
‘protecting’ (i.e. allowing the preservation of)

the Maori people’s tikanga (i.e. customs) since no
Maori could have had any understanding whatever
of British tikanga (i.e. rights and duties of British
subjects). This, then, reinforces the guarantees in
Article Two.




Settlement framework

In this part we look at:
 the status of the Treaty of Waitangi today

» the background to the Crown’s Treaty settlement policy
- what historical claims are about and progress in reaching
settlements to date

» Settlement policy and the framework for negotiations




The status of the Treaty of Waitangi today

The Treaty of Waitangi, signed in 1840, is an In summary, today there are three main ways in which
agreement between the British Crown and Maori. the principles of the Treaty, rather than the words of
It has always retained its importance as a founding the Treaty itself, are given effect:

document of New Zealand. Although the Treaty «  The Waitangi Tribunal can inquire into claims by

is not directly enforceable in New Zealand courts, any Maori that the Crown has acted in breach ci
specific legislation does provide for the principles of Treaty principles, and make recommendaticns an
the Treaty to be given some effect (for example, the redress. In limited circumstances some o tt ase
State-Owned Enterprises Act 1986). In other cases, recommendations can become bindinc .

legislative provisions might persuade the court that
they should be interpreted in accordance with the
principles of the Treaty. The Treaty is therefore very
significant in New Zealand’s legal framework.

* The courts can apply Treaty princigis when
legislation allows them to do <o, end many agencies
and departments are required by 1egislation to
consider Treaty principles when carrying out
their functions.

* The Crown has accepted a moral obligation to
resolve historicai (r evances in accordance with the
principles of th» Treaty of Waitangi.

These davelonments and the principles of the Treaty
as deveicoed by the Waitangi Tribunal and the
Courcs are discussed later in this section. But first the
nisuorical background to Treaty claims is discussed.
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Pre-1840 land purchases:
‘old land claims’ and ‘surplus lands’

Before the Treaty, there had been an extensive trade
in land. Various Europeans claimed to have bought
large parts of the country. Following the signing of
the Treaty of Waitangi in 1840, the Crown announced
that it would examine all such transactions in order
to find out whether the land had been fairly acquired
from the proper Maori owners. The aims of this
policy were to guard against European purchasers
accumulating too much land and to facilitate control
over the colonisation of the country, as the preamble
of the Treaty envisaged. As a result of investigations
by specially appointed commissioners, many of these
alleged purchases were held to be invalid, and the land
remained with its Maori owners. In cases where the
commissioners concluded that a valid sale had taken
place, the Crown awarded land to the purchaser. The
Crown’s policy was that no claimant (that is, settler
purchaser) could be awarded more than 2,560 acres,
and the Crown retained any surplus land. The Crown
believed that, because Maori had agreed to sell the
land, their claims to it were extinguished and the
Crown’s retention of the surplus was a matter be ween
itself and the European purchaser.

Some hapt and iwi have questioned the vuoliaity of
the Land Claims Commissioners’ findings ¢n the
grounds that the Maori involved hau nc concept of
permanent alienation, and that (i wansactions were
merely conditional arranger el ts involving no transfer
of ownership. Under soma present day claims the
findings of the commicsioners on individual claims are
challenged, as is the Crown’s approach to disposing of
the ‘surplus’ laras

-

The New Zealand Company
parchases

The New Zealand Company claimed to have purchased
very large areas of land in central New Zealand

before the signing of the Treaty. As a result of an
agreement with the Crown, however, the Company
restricted its claims to specific blocks of land at New
Plymouth, Wanganui, Wellington, Manawatu, Porirua
and Nelson. These transactions were investigated

by Commissioner William Spain in the early 1840s.
Meanwhile, the New Zealand Company established
several settlements and introduced settlers.

Maori at that time disputed many of the Company’s
claims. It is likely that they had not intended to give

up their pa, wahi tapu and cultivations and that there
was a lack of mutual understanding of the Company’s
reserves policy (generally known as the ‘Tenths’ policy
because it provided for one tenth of the land sol2-to ke
set aside as reserves for the Maori concerned). Stair
found that, with the exception of Porirua, the Coripany
had generally made legitimate purchases of au least
some of the areas they claimed. In sorie ¢cases he
recommended that further paymaort siiould be made
to the Maori vendors. In the case o. New Plymouth,
Governor Fitzroy rejected the recommendation

and the Crown re-negocia.ad part of the original
purchase. Agreementc veere later reached with Maori
at Wellington, Ne!sari 2nd Wanganui, and Crown titles
were issued te the Zompany and its settlers.

Significanit ashects of these arrangements have since
been 7na'lenged. There are questions about the
negotiation of the new terms, and the management of
Lhe several categories of reserves.

Pre-emption waiver purchases,
and ‘surplus lands’

Article Two of the Treaty reserved to the Crown

the sole right to buy Maori land. Known as Crown
pre-emption, this policy was applied for most of

the period from 1840 to 1865. This policy had three
key objectives: to control and regulate European
settlement, to avoid confrontation between Maori and
settlers, and to provide the Crown with income from
the resale of land to pay for the costs of government,
national development, and social services. It is clear
that many Maori and settlers, particularly around
Auckland, objected to Crown pre-emption. Governor
Fitzroy reported in 1844 that the government’s
authority would be challenged if it did not abandon
pre-emption. The Governor then waived the Crown’s
right of pre-emption to allow Europeans to make
direct purchases of Maori land under certain terms
and conditions. The waiver operated for a year, during
which time settlers acquired large areas of land in and
around Auckland.




Purchases under the waiver are likely to involve a
number of issues, including whether Maori interests
were adequately protected and the owners correctly
identified. As with ‘old land claims’, restrictions were
placed on the amounts of land that could be awarded
to purchasers. Governor Grey later approved limited
awards to purchasers, with the Crown retaining the
surplus for general European settlement purposes. It is
not clear even today how much of this surplus land the
Crown retained, but estimates vary from 16,427 acres
to 72,127 acres.

Pre-1865 Crown purchases

During the quarter-century following the signing of
the Treaty, the Crown purchased large areas of land
from Maori in many parts of the country, including
almost the whole of the South Island. As noted earlier,
throughout most of this period the Crown had a
monopoly on purchasing Maori land. It is difficult to
make generalisations about these purchases. Each
reflects the particular circumstances of specific iwi
and hapa, the geographical location and features
of specific blocks of land, and the value they wer>
considered to have for European settlement at the
time. One example of inappropriate Crown.ac’ien

is the failure to ensure that approval for he sales
was properly obtained. The fairness cf the terms,
the adequacy and protection of re:zrives for Maori,
and inaccurate surveys have alsn L een identified as
problems with particular prirchases.

Aggressive Crown purchase activity in Taranaki has
been linked to armed conflict between competing
Maori groups.

Recent rescaich has thrown much new light upon
these purcrases and the circumstances that lay
bziin them. The Waitangi Tribunal has identified
vaclous breaches of the Treaty of Waitangi and its
principles during its inquiries into pre-1865 purchases,
as in the case of the Ngai Tahu claims, and more

may be identified during further Tribunal inquiries or
in negotiations.

War and land confiscation (raupatu)

During the 1850s, Maori in some parts of the North
Island became concerned about the consequences

of sales and settlement. This led to inter-tribal
agreements to oppose the sale of further land to the
Crown. Although Maori views differed, there was
significant support for the political object ves that
found expression in the establishment of the King
Movement (the ‘Kingitanga’), centreJ on che Waikato.
The development of these policies “istrated settlers,
and the Crown interpreted the Kiny Movement as a
general challenge to its autherity.

The flashpoint of war was the Crown’s improper
attempts to buy I2nc oifered for sale at Waitara in
Taranaki. The lcca' issue was that the Crown had
failed to get acneral agreement with the rangatira and
hap claiming rights over Waitara before it concluded
detailid 1.egotiations. The Crown continued to pursue
its own: purchase policy rather than addressing the
besis of Maori concerns about such purchase practices
and, in doing so, started the land dispute which
consequently sparked off a war in Taranaki in 1860.
The Waitara purchase created grave suspicion among
Maori generally about the Crown’s true intentions
towards their lands. This remained when the Taranaki
war drew to a close in 1861. Fighting broke out again
in Taranaki in 1863, followed by the Crown’s invasion
of the Waikato a few months later. There were other
armed conflicts in different parts of the central North
Island until 1869.

The Crown considered its Maori opponents in these
conflicts to be rebelling against the Queen’s authority,
and decided to confiscate land to punish ‘rebels’ and
to provide land for European occupation. The Crown
accepts that confiscating Maori land after the warfare
of the 1860s in Waikato, Taranaki, and the Bay of Plenty
was an injustice, and was in breach of the Treaty of
Waitangi and its principles. Similar acknowledgements
are likely to be appropriate in other districts where
there have been confiscations (raupatu). In considering
acknowledgements regarding confiscations, the
seriousness of any Crown breaches of the Treaty

and its principles will also depend on the nature of

its accompanying actions. Matters such as the use of
excessive force by the Crown and the loss of life clearly
need to be taken into account.




The introduction and operation
of the Native Land Court

The Native Land Court was established under Acts of
Parliament in 1862 and 1865 to bring land held under
customary title under a statutory system of individual
title. This involved investigating claims to customary
ownership of Maori land.

There have been many criticisms of the effects of the
Native land laws. These include: the interpretation

of customary rights to land, the early limitation of

the number of owners who could appear on a title
(together with their ability to act as absolute owners
rather than trustees for tribal land), the costs of the
process, and its tendency to promote excessive sales
and the fragmentation of remaining Maori holdings.
The court system has been criticised by claimants and
some historians for undermining the social structure of
Maori society.

These and other criticisms may prove valid when
considering the operations of the Native Land Court
system in particular districts. The long-term results of
the system are clear. By the end of the 19th centur;
many hap( were left with insufficient lands for th2ir
subsistence and future development.

Between 1865 and 1899, 11 million acres 2t Maori land
in the North Island had been purchascd by the Crown
and European settlers (see the ma)s ori pages 11 & 12).

The Crown acknowledges that .2 operation and
impact of the Native land lavs had a widespread and
enduring impact upor. Maoi1 society. In cases where
claimants can demanztrate a prejudicial impact in their
rohe, the Crowr-a: L. zcknowledge, in the context of an
agreed settleirent, that it breached its responsibilities
under the 1eaty of Waitangi.

20th century

Large scale alienations of Maori land continued well
into the 20th century by such means as the new Maori
Land Boards, the Board of Maori Development anc
other government agencies, as well as through ti e
Native/Maori Land Court. These alienations ‘n¢'udad
approximately 3.5 million acres sold betw :2n 1210
and 1930. A great deal more was leased during the
same period. By 1930, Maori retaineci oniy 6% of the
land in New Zealand. Many grieven.as relate to these
alienations, and also to Crownr actions concerning
Maori land development schemes and consolidation
schemes. Grievances ha e 250 arisen in connection
with the gifting of lai:! Ly Maori to the Crown for
specific purposes, sticin as schools. Often the Crown
has not returred such gifted land to the rightful
owners nn_e :he purpose has been fulfilled, but used
it for other purposes or disposed of it. The Crown

also aceepts that the application of the Public Works
Acts, particularly in the 20th century, sometimes
Jisadvantaged Maori interests. For instance, there may
have been inadequate consultation or compensation,
or a wahi tapu or site of cultural significance may have
been lost.
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Other dimensions of Maori claims
- wahi tapu and taonga, language,
flora and fauna

The Maori concept of tirangawaewae, ‘a place to
stand’, indicates the close connections between land,
tribal and personal identity and mana. Widespread
loss and alienation of land undermined these
connections. In the longer term, the loss and alienation
of tribal lands contributed to the breakdown and
dispersal of traditional communities, and the loss of
Maori language and traditional knowledge.

Customary sources of food and other resources were
also reduced, not only because Maori had less land,
but because general changes in land use also had a
harmful effect on many species and resources. For
instance, the draining of wetlands and lagoons affects
complex ecosystems of plants, birds and fish. Where
such broader effects of land loss and alienation,
combined with the general effects of European
settlement, arise in hearings or negotiations, it is

difficult to separate the results of any Crown actions o

omissions from other factors at work.

Claims involving land loss and alienation have manv
consequences beyond loss of income and a risource
base for future development. Wahi tapu (-ac:ed
places) including urupa (burial grounds) vere

often destroyed, or access to them-ast Sometimes
taonga, such as carvings, burial chezts and buildings,
have been destroyed or acquir2u-from Maori in
dubious circumstances.

Maori have also broujhu claims to the Tribunal
relating to more g=:ieral cultural concerns. These
include claims ta) the Crown has breached its
obligations tc rrotect the Maori language as a taonga
covereu b, Article Two of the Treaty. As with the

loss ¢fiand, these cultural and spiritual concerns go
Leyond economic issues to questions of identity and
selt-determination.

Conclusion

As a result of these and other types of permanent
alienation, Maori today possess only a small portion
of the land that they held in 1840. The Crown acceuis
that excessive land loss has had a harmful effect on
Maori social and economic development in ¢ier 2.3k
This loss of land has been accompanied b, the loss
of access to forests, waterways, food resources, wahi
tapu and other taonga. In addition, the _iown has
not always recognised Maori inte-e.ic or customary
values in relation to natural resour:es, nor has it
protected these in laws and Lalicies. As a result, Maori
have lost most of their lend.4s an economic resource
and tlrangawaewae, ~nu have also been deprived

of traditionally used 1.atural resources and places of
spiritual and cuitural value.

These hi.tcrizal events form the basis of the
grievances of Maori that are being heard and
addressed today through the Waitangi Tribunal and
rogotiations processes.
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Treaty principles in the courts
and legislation

THE ‘LANDS’ CASE (1987)

During the 1980s, in response to references to Treaty
principles in legislation, judges increasingly showed
that they would apply the ‘principles’ in a way that
broadly protected Maori interests. The 1987 ‘Lands’
case, New Zealand Maori Council v. Attorney-General
[1987]1 NZLR 641, may be described as the
fundamental recent case on the Treaty. This case
involved Maori concerns about the proposed transfer
of Crown land to the new State-Owned Enterprises.
Section 9 of the State-Owned Enterprises Act 1986
stated: ‘Nothing in this Act shall permit the Crown to
act in a manner that is inconsistent with the principles
of the Treaty of Waitangi’, enabling the courts to
define and apply Treaty principles to the Crown’s
actions under this specific legislation. When the
‘Lands’ case went to the Court of Appeal, the Court
characterised the Treaty relationship as a special
relationship ‘akin to a partnership’. The nature of the
relationship is reflected in the following four princirle:

* Fiduciary duty: the relationship between the 1:eaty
partners creates responsibilities similar to ti:ose of
a trustee. The Crown has a duty to aciiveir protect
Maori interests.

* Full spirit of co-operation: the Treat/ requires
that each party act reasonakiy ad in good faith
towards the other. This wouia require the Crown
to make informed decisicns about matters of
significance to Macsi. In many cases where there
are Treaty implicaui2ns the responsibility to make
informed decisiuns will require consultation.

* The honcu: .f the Crown: the Treaty is a positive
forcaintte life of the nation, and thus in the
gcvernment of the country.

rai and reasonable redress: the Crown should
not impede its capacity to give fair and
reasonable redress.

As a result of the ‘Lands’ case, Parliament looked to
improve statutory protection of Maori interests. For
example, the State-Owned Enterprises Act 1986 was
amended by the Treaty of Waitangi (State Enterprises)
Act 1988. This amendment ensured that land
transferred from the Crown to the new State-Owned
Enterprises would still be available for settling Maori
claims, through a process known as ‘resumption’.

THE CROWN FOREST ASSETS ACT 1989
AND THE CROWN FORESTRY RENTAL TRUST

In 1989, the Court of Appeal twice confirmed its
approach in the ‘Lands’ case in cases about Crown
forest assets and coal assets. Further legislation
followed in the Crown Forest Assets Act 1989.

This protected Maori interests in former Sta‘e 1015t
land - land under mainly exotic forests (fcrasts
planted with non-native trees) - that tie Crown had
developed. The purpose of this legis ation, apart from
regulating the management of Ci 2w, forest assets, is:

* to permit the transfer of 7ss~ts (cutting rights in
the specified forests) to ctrier parties - and to grant
a Crown forestry licance that provides access to the
land - while at th.e same time protecting the claims
of Maori to t'ie land, and

* in casesh=re claims by Maori under the Treaty
of Wa.tangi Act are successful, to enable the
‘Wa'tar.gi Tribunal to make binding orders to
trai.sfer licensed Crown forest land under the trees
to Maori ownership, and for the Crown to pay Maori
compensation for the fact that such land is being
returned subject to the encumbrance of a Crown
forestry licence (that another party retains the
cutting rights).

Also, as part of the response to the Court of Appeal’s
decision on licensed Crown forest land, the Crown, the
New Zealand Maori Council and the Federation of Maori
Authorities agreed to establish the Crown Forestry
Rental Trust (CFRT). The functions of CFRT are:

+ toreceive rentals from licensed Crown forest land
and hold them in trust until Treaty claims relating to
the lands concerned are resolved to use the interest
from the accumulated rentals to fund research into
Maori claims relating to Crown forest land, and to help
claimants prepare for negotiations with the Crown

* when the resolution of a Treaty claim relating to
licensed Crown forest land results in land being
transferred to a claimant group, to transfer the
accumulated rentals for that land to the claimant
group, and

* when a Treaty claim relating to licensed Crown
forest land is resolved without requiring the return
of land to the claimant group, to transfer the
accumulated rentals to the Crown.

More detail on the protection and possible resumption
of licensed Crown forest land is provided on

pages 140-141. More detail on claimant funding for
negotiations is on pages 49-51.




Development of settlement policy
and structures

The developments noted above meant that the
government needed to co-ordinate its response to
Maori claims under the Treaty and to develop clear
and consistent policies for settlements. In 1989

the Treaty of Waitangi Policy Unit (TOWPU) was
established in the Department of Justice to deal with
these issues.

In 1993 Cabinet created the portfolio of Minister in
Charge of Treaty of Waitangi Negotiations to give
clear leadership to the negotiations process.

The government developed a set of policy proposals
for settling claims, which were approved by Cabinet

in late 1994 and published as the Crown Proposals

for the Settlement of Treaty of Waitangi Claims. The
Crown proposals were modified following submissions
from Maori and others and, subsequently, provided
the framework for later settlement negotiations

and redress packages. Following a review of the
settlement process and policy in 2000, six key
principles were established to guide the Crown in
future settlements of historical claims under the ‘reaty
of Waitangi.

The principles are intended to ensure settioments are
fair, durable, final and occur in a timely manner (see
pages 25-26 for a full outline of thz wrinciples).

Figure 1.3: development of Treaty settlement policy

Development of Treaty settlement policy

(1985 to present)

1985

Waitangi Tribunal jurisdiction extencec

to 6 February 1840

1989

Establishment of the Treaty Jf Waitangi

Policy Unit (TOWPU) widhin the
Department of Justice

1992

Cabinet approves Ciown principles for

settlement of ristarical claims

1994

Based ¢n experience in early claims
and corctiation, the ‘Crown Proposals’
for tha settlement of historical claims,

including the fiscal envelope, are
developed and released

1925

Public/iwi consultation on
Crown Proposals

Report on submissions to Crown
Proposals

OTS established

1996

Cabinet review of policies in Crown

Proposals, some changes made

Coalition government ends the ‘fiscal
envelope’ but existing settlements are
benchmarks for future settlements

1997

Additional non-commercial redress

options are developed for natural
resources

2000

Review of policy and establishment of

new principles

Present

Ongoing and future negotiations

may raise new issues for Crown and
claimants to work through, possibly
resulting in new applications of redress

options
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About the Office of Treaty Settlements

The Office of Treaty Settlements (OTS) was created in
January 1995. It is a separate unit within the Ministry
of Justice and reports directly to the Minister for
Treaty of Waitangi Negotiations on historical Treaty
settlement issues.

What does OTS do?

The main jobs of OTS are to:

* negotiate settlements of historical claims directly
with claimant groups, under the guidance and
direction of Cabinet

* provide policy advice to the Minister for Treaty
of Waitangi Negotiations and Cabinet on generic
Treaty settlements issues and on individual claims

» co-ordinate the government departments that are
involved in the negotiation and settlement process

* review and provide advice to the Minister for Treaty
of Waitangi Negotiations about the mandates
of claimant groups and their proposed post-
settlement governance entities

+ oversee the implementation of settlements, ard

* administers the protection mechanism of Crown-
owned land for Treaty settlement purposes

This means that OTS is the main point or contact for
claimant groups seeking resolution o their historical
grievances through negotiations with the Crown. OTS
works closely with claimant ozouns through all stages
of the negotiations process t¢ make sure that:

« claimant groups ar. fully informed about the
negotiations precess

« all agreed miieztunes along the route to a negotiated
settlemert a-e met, within agreed time limits

* the Crewri understands the claimant group’s
qr evonces and what they want to achieve through
sctlement

* thereis co-ordinated advice and information
from all government departments involved in the
negotiations

« the Crown and the claimant group work together,
as far as possible, to achieve a negotiated
settlement, and

* obligations in Deeds of Settlement, once signed,
are carried out as intended and within the agreed
time limits.

Structure and people

OTS is led by a Director who has overall responsibility
for OTS and leads the policy and negotiations

work. Below the Director are Deputy Directors anci
Negotiation and Settlement Managers.

Negotiation and Settlement Managers ar> each
responsible for a set of specific claims withi

a region. Each team usually containsseveral

policy analysts from OTS, an OT 3 histgrian and
representatives from key governiaent departments
such as the Department of {oriservation and the
Treasury. For many claims, ¢ specially appointed
Chief Crown Negotiato: niay lead negotiations.

Teams each havz responsibility for a number of claims
and conduct ¢ ctive negotiations with claimant groups
accordir.c (0 @ work programme. This ensures that
OTS’s 'ecnurces are used as effectively as possible and
that Lroper care and attention is devoted to each claim.

Al.hough OTS takes the lead role in negotiations, other
departments are involved as follows:

* Treasury - advice on overall fiscal management of
settlement process, and assessment of fiscal risks
to the Crown for settlement redress options.

* Te Puni Kokiri - advice on mandating and
governance issues, and also monitors Crown action
in response to Waitangi Tribunal recommendations.

*  Department of Conservation - advice on issues
affecting conservation land, plant, animal and
freshwater fish species.

e Crown Law Office - advice to OTS on legal issues
and the drafting of Deeds of Settlement and
settlement legislation.

e Ministry for Primary Industries - advice on
non-commercial sea fisheries issues.

* Ministry for the Environment - advice on resource
management issues.

* Land Information New Zealand - advice on
Crown landholding issues, including Public Works
Act 1981 issues.

* Parliamentary Counsel Office - drafting of
settlement legislation.
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Progress with Treaty settlements so far

At a glance: summary of
Treaty settlements to date

The current Treaty settlement process has resulted in
a number of settlements. These range from the large
Waikato-Tainui, Ngai Tahu and Central North Island
Collective settlements, to smaller settlements such as
Hauai, Te Uri o Hau and Ngati Tdrangitukua.

The nature and amount of redress provided in each
settlement package largely depends on the severity
of the breaches of the Treaty and their extent, as
reflected in the amount of land alienated and how this
was achieved (for instance, through confiscation or
by purchase).

The settlements to date reflect a combination of a
variety of redress options. Some early settlements
consist solely of financial and commercial redress.
Since 1997, most settlement packages have been
made up of a Crown Apology, cultural redress and
financial and commercial redress. Part 3 explains
redress options in more detail.

The following table (Figure 1.6) sets out the

settlements achieved to date. The dollar amount: do
not include claimant funding or the value of anv lanu
that the Crown may have gifted to a claimant uroup.

Information on individual settlements.is ai=o available
online at www.govt.nz.

Figure 1.6: Summary of Treaty settlements to date

Settlement Date signed Set\t/fel::‘eg:
Waitomo' 14/6/1990 n/a
Ngati Whakaue' 23/9/1993 $5,229,000
Ngati Rangiteaorere 21/10/1993 $762,000
Hauai' 30/10/1993 $/15,682
Waikato-Tainui Raupatu? 22/5/1995 . $170,000,000
Waimakuku 20/1Z2/295C $375,000
Te Maunga 2/10/1996 $129,032
Rotoma 6,/10/1996 $43,931
Ngai Tahu? 21/11/1997  $170,000,000
Ngati Tarangitukua 26/9/1998 $5,000,000
Pouakani 19/11/1999 $2,000,000
Te Uri o Huu 13/12/2000 $15,600,000
Ngati-Ruanui 12/5/2001 $41,000,000
Ngau Tama 20/12/2001 $14,500,000
lgati Awa 27/3/2003 $43,390,000
Ngati Tawharetoa (Bay 6/6/2003 $10,500,000
of Plenty)

27/11/2003  $31,000,000
18/12/2004 $2,700,000

Ngaa Rauru Kiitahi

Te Arawa Lakes?

Ngati Mutunga 31/7/2005 $14,900,000
(Taranaki)
Te Roroa* 17/12/2005 $9,500,000
Affiliate Te Arawa Iwi 11/6/2008  $38,600,000
and Hapa

CNI Forests on-account 25/6/2008 $14,669,640
settlements®

Taranaki Whanui ki te 19/8/2008 $25,025,000
Upoko o te Ika

Ngati Apa (North Island) ~ 8/10/2008  $16,000,000

Ngati Whare 8/12/2009 $9,568,260
Ngati Manawa 12/12/2009 $12,207,780
Waikato River® 17/12/2009 n/a
Raukawa/Te 9/3/2010 n/a
Pdmautanga o Te Arawa

Upper Waikato River

Co-Management’

Ngati Kuia 23/10/2010  $24,330,388
Ngati Apa ki te Ra To 29/10/2010  $27,830,388
Rangitane o Wairau 4/12/2010 $24,830,388
Ngati Pahauwera 17/12/2010  $20,000,000
Ngati Porou 22/12/2010  $90,000,000
Ngai Tamanuhiri 5/3/2011  $11,070,000
Maraeroa 12/3/2011 $1,800,000




Settlement

Ngati Makino

Ngati Manuhiri

Ngati Whatua o Kaipara
Waitaha
Rongowhakaata

Ngati Whatua Orakei
Te Aupouri

Ngati Raukawa

Ngati Ranginui

Tamaki Makaurau
Collective?®

NgaiTakoto

Te Rarawa

Ngati Toa Rangatira
Ngati Rangiwewehi
Tapuika

Ngati Koroki Kahukura
Ngati Koata

Te Atiawa o Te Waka-
a-Maui

Ngati Pikenga
Ngati Rarua
Ngati Tama ki Te Tau |hu

Maungaharuru Tangit
Hapa

Ngai Tlhoe

Ngati Rangiteaorera
Ngati Haua

Ngai te Ranyi

Ngati k.

Te Kewzrau a Maki
Naaruahine
Whanganui River

Te Atiawa (Taranaki)

Tauranga Moana iwi
Collective®

Ngati Hineuru
Taranaki Iwi
Heretaunga Tamatea
Ngai Tai ki Tamaki
Rangitane o Manawata

Ngatikahu ki Whangaroa

Date signed

2/4/2011
21/5/2011
9/9/2011
20/9/2011
30/9/2011
5/11/2011
28/1/2012
2/6/2012
21/6/2012
8/9/2012

27/10/2012
28/10/2012

7/12/2012
16/12/2012
16/12/2012
20/12/2012
21/12/2012
21/12/2012

7/4/2013
13/4/2013
20/1/24513
28/5/2013

4/6/2013
14/6/2013
18/7/2013

14/12/2013

7/2/2014
22/2/2014

5/8/2014

9/8/2014

9/8/2014

21/1/15

2/4/2015
5/9/2015
26/9/2015
7/11/2015
14/11/2015
18/12/2015

Value of
Settlement

$9,600,000
$9,000,000
$22,100,000
$7,500,000
$22,240,000
$18,000,000
$21,040,000
$50,000,000
$38,027,555
n/a

$21,040,000
$33,840,000
$70,610,000
$6,000,000
$6,000,000
$3,000,00¢C
$11,760,000
$11,7601,200

$7,000,000
$11,760,000
$12,060,000
$23,000,000

$168,923,000

$750,000
$13,000,000
$29,500,000
$21,040,000
$6,500,000
$67,500,000
$81,000,000
$87,000,000
$250,000

$25,000,000
$70,000,000

$105,000,000

$12,700,000
$13,500,000
$6,200,000

Settlement Date signed Set\tllaelrtrl;s:
Rangitane o Wairarapa- 6/8/2016  $32,500 N00
Tamaki Nui-a-Rua

Ahuriri Hapa 2/11/2016 $12 510,000
Te Wairoa 26/11/2016 ;100 0J0,000
Ngati Tamaoho 30/4/2017-  $10,300,000
Ngati Tawharetoa 8/7/2C17 $77,612,740
Ngati Hei 17/8,/2017 $8,500,000
Ngati Rangi 10/u3/2018 $17,000,000

Notes to figure 1.6

1. These settioments were reached in relation to

individual vi/al Claims.

2. Sett/cmant value excludes subsequent payments made
unacr the Relativity Clauses agreed to in the deeds of
seti/ement with these iwi.

7. Settlement value excludes $7.3 million paid to
capitalise the annuity Te Arawa received from the
Crown and address any remaining annuity issues.

4. Settlement value excludes ex gratia payments and
redress provided through other appropriations.

5. This Central North Island settlement provided
on-account redress for a collective of groups, including
the Affiliate Te Arawa Iwi and Hapd. As each of these
groups concludes comprehensive settlements, their
share of the CNI settlement will be listed separately,
and the total value listed against the CNI settlement
will be reduced accordingly. Ngati Rangitihi joined the
CNI Collective on 4 November 2008.

6. The Waikato River settlement provides funding for
co-management, clean up of the Waikato River, and
other initiatives. These payments are not redress in
settlement of Waikato-Tainui’s historical claims.

7. Provides for co-management of Upper Waikato River.
This is not redress in settlement of historical claims.

8. Financial redress is to be provided in the
comprehensive settlements for the individual iwi.
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Crown guidelines for the resolution
of historical claims

The Crown wants to negotiate settlements of historical
Treaty claims that are lasting and acceptable to most
New Zealanders. It also wants to be consistent in its
approach to the many claimant groups involved in
negotiations, while acknowledging that each claimant
group is different. To meet these objectives the
following guidelines have been developed. These are:

* the Crown will explicitly acknowledge historical
injustices - that is, grievances arising from Crown
actions or omissions before 21 September 1992

» Treaty settlements should not create
further injustices

» the Crown has a duty to act in the best interests of
all New Zealanders

« as settlements are to be durable, they must be fair,
achievable and remove the sense of grievance

* the Crown must deal fairly and equitably with all
claimant groups

« settlements do not affect Maori entitlements as
New Zealand citizens, nor do they affect their
ongoing rights arising out of the Treaty or unaar
the law, and

» settlements will take into account fisca. and
economic constraints and the ability ot the Crown
to pay compensation.

The guidelines are explained-unuzr the
following headings:

THE CROWN WILLEXPLICITLY ACKNOWLEDGE
HISTORICAL I'v)STICES

The Crownr’s ¢ cknowledgement of and apology for
well-founceu breaches of the Treaty and its principles
isvitelcc rebuilding the relationship between the
Crowirand claimant groups. It is also important for the
claimant groups to record their agreement that their
historical grievances have been finally settled, so that
both parties can move on to a more positive future.
Clear statements on these matters are included in
Deeds of Settlement.

TREATY SETTLEMENTS SHOULD NOT CREATE
FURTHER INJUSTICES - EITHER TO CLAIMANT
GROUPS OR ANYONE ELSE

This includes the claimant group seeking redress,
other claimant groups and other New Zealanders
generally. In negotiating the settlement of histcri-al
claims, the Crown does not want to create naw
injustices. In practice this means:

* the settlement itself should be fair iar the claimant
group concerned

* in providing settlement redres: to one claimant
group the Crown should i ot harm the interests of
other claimant groups, and

» existing private piooearty rights should be
respected.

THE CR?\WN HAS ADUTY TO ACT IN THE BEST
INTERES1S OF ALL NEW ZEALANDERS

The Crown must govern in the interests of all

Mow Zealanders. In considering redress options it must
balance the grievances and aspirations of Maori claimant
groups with matters such as continued protection of
and public access to conservation areas, and the overall
management in the national interest of resources such
as water, petroleum and geothermal energy.

AS SETTLEMENTS ARE TO BE DURABLE, THEY
MUST BE FAIR, ACHIEVABLE AND REMOVE THE
SENSE OF GRIEVANCE

Settlements will not last if they are seen to be unfair
and do not remove the sense of grievance. The process
of negotiation is intended to ensure that the Crown
and a claimant group sign a Deed of Settlement only
when both parties are satisfied that it is fair, and the
claimant groups agree that their grievances will be
finally settled. Settlements must also be achievable in
a practical sense. For instance, the loss of traditional
seasonal migration routes and access to plant and
animal resources are an important part of some claims.
While this way of life can not be restored, the Crown
and claimant groups have developed several redress
instruments to recognise claimant groups’ interests in
such resources today.




THE CROWN MUST DEAL FAIRLY AND EQUITABLY
WITH ALL CLAIMANT GROUPS

This means that the Crown must have consistent
policies and processes and that the redress for

each group should be fair in relation to the redress
received by other groups. However, the Crown also
acknowledges that each claimant group has different
interests and particular claims against the Crown.

SETTLEMENTS DO NOT AFFECT MAORI
ENTITLEMENTS AS NEW ZEALAND CITIZENS OR
ON-GOING TREATY OR LEGAL RIGHTS

Article Three of the Treaty guarantees to Maori that
they will enjoy the rights and privileges of British
citizens. These rights and privileges are in addition

to the rights guaranteed under Article Two. Maori
receive settlement funds and other assets as redress
for historical Treaty breaches. The settlement of
historical claims relating to Crown actions or omissions
that occurred prior to 21 September 1992 does not
limit current rights and benefits that Maori might be
entitled to receive as New Zealanders, nor any existing
rights under the Treaty of Waitangi or aboriginal title
and customary law.

SETTLEMENTS WILL TAKE INTO ACCOUNTFISCAL
AND ECONOMIC CONSTRAINTS ANL:T+!E ABILITY
OF THE CROWN TO PROVIDE REDRESS

Because of the nature and size ¢ ti:e,0sses that Maori
have borne, it is unlikely in m2suirstances that redress
made many decades later v:in fully compensate
claimants financially. There are also difficulties in
working out historica' arid contemporary values, and
assessing the valu: o/ improvements made by the
Crown or setti=rs dowever, generations of Maori have
suffered fiiinr.~ial and other losses as a result of Crown
Treaty biaaches. Most of their original land has long
siiice passed into non-Maori, private ownership. It is
ci:ar that the Crown is not in the position to meet the
cost of putting right all wrongs. It is also clear that in
many cases No economic compensation is possible for
cultural losses.

The Crown aims to strike a balance to negotiate fair,
just, and practical settlements that include a range
of remedies to meet cultural aspects of claims as
well as providing financial and commercial redress.
Redress necessarily reflects present-day social and
economic realities.

Crown negotiating principles

To complement the Crown guidelines, and following
a review of the historical Treaty settlement policy
framework at the beginning of 2000, the government
developed a set of six principles. The principles a-e
intended to ensure that settlements are fair, avrehle,
final and occur in a timely manner.

The principles are as follows.

GOOD FAITH

The negotiating process is 1o e conducted in good
faith, based on mutua’ trust and co-operation towards
a common goal.

RESTORAT!CN OF RELATIONSHIP

The strenctriening of the relationship between the
Crov'n and Maori is an integral part of the settlement
piacess and will be reflected in any settlement. The
sectlement of historical grievances also needs to be
understood within the context of wider government
policies that are aimed at restoring and developing the
Treaty relationship.

JUST REDRESS

Redress should relate fundamentally to the nature
and extent of breaches suffered, with existing
settlements being used as benchmarks for future
settlements where appropriate. The relativity clauses
in the Waikato-Tainui and Ngai Tahu settlements will
continue to be honoured, but such clauses will not be
included in future settlements. The reason for this is
that each claim is treated on its merits and does not
have to be fitted under a predetermined fiscal cap.

FAIRNESS BETWEEN CLAIMS

There needs to be consistency in the treatment of
claimant groups. In particular, ‘like should be treated
as like’ so that similar claims receive a similar level
of financial and commercial redress. This fairness is
essential to ensure settlements are durable.

TRANSPARENCY

First, it is important that claimant groups have
sufficient information to enable them to understand
the basis on which claims are settled. Secondly, there
is a need to promote greater public understanding of
the Treaty and the settlement process.




GOVERNMENT-NEGOTIATED

The Treaty settlement process is necessarily one
of negotiation between claimant groups and the
government. They are the only two parties who
can, by agreement, achieve durable, fair and final
settlements. The government’s negotiation with
claimant groups ensures delivery of the agreed
settlement and minimises costs to all parties.

The protection of potential
settlement assets

As part of the development of an overall policy
framework for the settlement of historical claims, the
Crown has developed a number of ways in which Crown
assets are protected if there is the possibility they may
later be needed for use in Treaty settlements. Surplus
Crown-owned land, for example, may be included in
landbanks specifically set up to provide a ready source
of Crown property for use in Treaty settlements.

There are 15 regional landbanks which together cover
the whole of New Zealand. Where land is declared
surplus, it is advertised and any Maori who has a c.aim
registered with the Tribunal may apply to have it
included in the regional landbank. If the Crcwn agrees,
the property is included in the appropriace landbank.

The protection of potential
settlement assets and the role
of the Waitangi Tribunal

There are two ways in which the Waitangi Tribuna.
can become involved in the protection of poter.tiai
settlement assets:

» Statutory memorials, and

» Statutory protection of Crown forest assets.

Statutory memorials were establiched under the
Treaty of Waitangi (State Erierprises) Act 1988. This
added a new section to th e State-Owned Enterprises
Act 1986 and required that memorials (a formal
notation or recorc) £ placed on all titles to Crown
land transferre<! te State-Owned Enterprises under
that Act. Asa vasult and under certain circumstances
the Waitcnyi-fribunal has the power to order the

Cro i, to take back or ‘resume’ such land for use

in.a Treaty settlement, even if that land has been
t.onsferred to a third party.

The Tribunal has similar powers in relation to
Crown-owned land that is subject to a Crown forestry
licence. These powers are provided in the Crown
Forest Assets Act 1989.

Generally speaking, the Crown hopes it can
negotiate settlements with claimant groups without
requiring resumptions.

For full details on how these protection mechanisms
were established and how they work see ‘protection
of potential settlement assets’ on page 134.




Key settlement policies

The development of the principles of the Treaty
of Waitangi by the Waitangi Tribunal and the
Courts, the Crown guidelines for the resolution

of historical claims, the Crown negotiating
principles and the completion of a substantial
body of research into the historical background
to grievances, have allowed a set of policies to be
established which put into practice the Crown’s
intention to resolve historical claims under the
Treaty of Waitangi. These policies are covered in
more detail in both the preceding and subsequent
chapters and references to these sections are
noted in the following summary. In brief:

* Treaty settlement policy applies only to
historical claims - claims arising from actions
or omissions by or on behalf of the Crown or by
or under legislation, on or before 21 September
1992 (see page 23).

* The Crown is ready to negotiate most claims
involving raupatu, pre-1865 Crown purchases,
subsequent Crown purchases and/or breaches
arising from the operations and impac« ~f the
Native land laws. Provided that clecr e idence
of harm to the claimant group is avoilable,
exhaustive research is not reguired before
starting negotiations (sez page 36).

* The Crown seeks a cc mrehensive settlement
of all the claims of a ¢'aimant group. This is
to ensure all his.rical grievances have been
addressed rJ enable the Crown and the
claimant cryup to begin a new relationship
(see ey 38).

« he Coown strongly prefers to negotiate
<laims with large natural groupings rather than
individual whanau and hapa.

* A secure mandate on the part of the claimant
negotiators is required before negotiations
can start. This assures both the Crown and
the claimant group that their mandated
representatives have been properly authorised
(see pages 41-48). The claimant group must
also ratify any resulting Deed of Settlement
before it is binding (see pages 65-66).

Overlapping claims or interests of other
claimant groups must be addressed to the
satisfaction of the Crown before the Crov'n i
conclude a settlement involving any of ti.a sites
or assets concerned (see pages 53- ~4).

A suitable governance entity ‘- reqired before
settlement assets can be trans erred. The
Crown does not dictate I »w settlement assets
are to be used, but 1e¢ir :s assurance that
claimant groups kave 2stablished an entity that
is acceptable to tt © whole claimant group, and
is represertctiv, transparent and accountable
(see narye: C7-72).

The Crewn has to set limits on what and how
m.'c:* redress is available to settle historical
~laims. Redress must be fair, affordable and
practicable in today’s circumstances, bearing
in mind settlements already reached, other
matters for which the government must
provide, and existing legal frameworks - for
example, the Resource Management Act 1991.

Settlements are final. In exchange for the
settlement redress, the settlement legislation
will prevent the courts, Waitangi Tribunal or any
other judicial body or tribunal from re-opening
the historical claims.

Settlements are intended to be neutral in their
effect on the continued existence of any Treaty
of Waitangi or remaining aboriginal title or
customary rights claimant groups may have.
This means that Maori are still able to pursue
claims based on the continued existence of
aboriginal title or customary rights. The Crown
also retains the right to dispute the existence
of such title or rights in future. It also means
that while settlements settle all claims arising
from acts or omissions by the Crown prior to
21 September 1992, claimant groups retain the
right to pursue claims for acts or omissions

by the Crown after that date that may have
resulted in breaches of the Treaty of Waitangi
and its principles.




The negotiations process

This part:

* provides an overview of the four steps in the
negotiations process including the key decision points
for claimant groups and the Crown

+ outlines the process followed by the Waitangi
Tribunal and its relationship to negotiations with
the Crown

» explains each of the four steps in more detail.
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Once the Agreement in Principle has been signed by
the Crown and mandated representatives, then:

* work begins on the detail of a draft Deed of
Settlement. The remaining issues are usually
matters of detail and implementation. The Deed
of Settlement is the final Crown offer to the
claimant group for the settlement of their historical
grievances and will reflect the agreements made in
the Agreement in Principle

* where relevant, the mandated representatives
continue to seek the claimant group’s views
on a governance structure for managing
settlement assets

» the claimant group’s mandated representatives
continue to update the register of claimant
group members

* mandated representatives approve and initial a
complete Deed of Settlement (initialling indicates
to the wider claimant group that their mandated
representatives believe the Crown’s final offer
should be accepted), and

* the Crown reviews the proposed governance
entity to ensure it is representative, accountable
and transparent.

STEP 4 - RATIFICATION AND IMPLEMENT®7!ON

* the mandated representatives engage ir.an
extensive communication process on the initialled
Deed of Settlement and (if nat Jore later) the
proposed governance entity by for example,
publishing summary infarmatcion and holding
communication hui

* the mandated ren:-es:zntatives hold a postal ballot
of claimant oro..0. members on the initialled Deed
of Settlemant

« the méndaced representatives will also hold a
postarhallot of claimant group members on the
nrogosed governance entity at this point or at a
later date

« if a sufficient majority of claimant group
members has ratified the settlement, their
mandated representatives, as authorised
through the ratification process, sign the Deed
of Settlement, which is binding and subject only
to the establishment of the governance entity
and the passage of legislation to give effect to
the settlement

* once the governance entity is ratified by
the claimant group and established, the
Crown introduces enacting legislation for
the settlement, and

« following the legislation, both the Crown and
claimants implement the agreements in the Dved
including the transfer of settlement assets ¢nd
cultural redress.

Key decision points for claimant
groups and the Crown

Figure 2.2 shows thee; points where the whole
claimant group ricsc e involved in decisions about
the settlemen® of their claims. While the mandated
represertativas will consult and communicate with
the wider <iaimant group throughout the negotiations
procas: tnere are some key points in the process
where the whole claimant group should be involved.
Thase are:

* mandating representatives for negotiations

* being consulted in the development of the
settlement package, including the Agreement in
Principle and draft Deed of Settlement

* approving the Deed of Settlement, and

* approving the claimant group’s proposed
governance entity for the transfer of
settlement assets.

Figure 2.3 shows the key decision points and decision
makers for the Crown during the various steps of
negotiations.
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Negotiations and the Waitangi Tribunal process

Claimant groups first need to
register their claims with the
Waitangi Tribunal

Prior to a full explanation of the negotiations process
between the Crown and claimant groups, some
comments need to be made about the relationship
between such negotiations and the Waitangi Tribunal’s
claims process.

Under the Treaty of Waitangi Act 1975, any Maori
may make a claim to the Waitangi Tribunal. It is not
necessary to have a mandate for making a claim.
Claims need to be registered with the Waitangi
Tribunal before the Tribunal can begin an inquiry

or the Crown can begin negotiating with a claimant
group. Once a claim is registered, claimant groups
can seek negotiations with the Crown straight away,
or may choose instead to have their claims heard by
the Tribunal before entering negotiations. If a claimant
group wants to enter into negotiations they must
cease actively pursuing their claim or claims before
the Tribunal. The Crown also requires claimant groups
to forgo other avenues of redress such as a remedies
hearing by the Tribunal or action in the High Cou ‘t.
This is to ensure that negotiations are conducted in
good faith and both parties have a strong inrccentive to
reach an agreement.

While any Maori may make a claim > the Waitangi
Tribunal and it is not necessary ‘v hiave a mandate to
make a claim, in seeking a coninrenensive, fair and
durable settlement for al' tho nistorical grievances

of a claimant group, t.= Crown seeks negotiations
with mandated repirasentatives and strongly prefers
to negotiate witii large natural groupings. In recent
years, overlepring claimant groups and dissenters
within zla menc groups have tried to halt the work of
mandai2d representatives by appeals to the Waitangi
Tribunai or the High Court. Both the Tribunal and the
Couirts have been reluctant to allow these appeals
where the mandated representatives and the Crown
can demonstrate that robust processes have been
used to address mandate or overlapping claims issues.
Any decision to complete the Tribunal process prior to
seeking negotiations on a settlement with the Crown
is a matter for the claimant group alone. It should be
noted, however, that a completed Tribunal report may
be helpful to the successful completion of a settlement
with the Crown if a claimant group must also address
significant overlapping claims from other groups.

Taking a claim through
the Waitangi Tribunal

If claimants choose to pursue their claim through
the Waitangi Tribunal, or to go back to the Waitargi
Tribunal, the process would move through the
following steps:

* research may be funded by the Tribunal ¢+ Crown
Forestry Rental Trust according to briorities set
by the Tribunal. Claims are us:ally 2rouped into
District Inquiries and a ‘casebc )k’ of evidence is
put together from all the ‘es~arch for the registered
claims in a District as ¢ besis for the hearing

* the Tribunal then hoids interlocutory conferences
prior to hearing: {~identify issues of difference
between the Crown and claimant groups and to
facilitatz v2solution of mandate and overlapping
claim izsues

* a Trinunal hearing—this usually takes the form of
3 series of six to ten weeks of hearings spaced
out over a period of up to 12 months for a single
or multiple claimant groups, usually on their
marae. Once claimants’ and Tribunal evidence is
completed, Crown evidence is then heard before all
parties present closing submissions, and

* a Tribunal report is then drafted and completed
(within six months to one year) and sets out
whether or not the claims are well-founded. If the
claims are well-founded, it may recommend that
the claimants and Crown negotiate a settlement
on the basis of the findings. It may go further
and make general or specific recommendations,
including how relief might be provided.

The process, from the start of research to the
completion of a report, should take between three
and four years.
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How long does each process,
negotiations or the Tribunal, take?

This will depend very much on the circumstances of
the claims. The full Tribunal process from lodging a
claim to recommendations for resumption can take
several years. Until recently, settlement negotiations
have generally taken several years rather than months
to resolve. However, the completion of a large body of
research into land confiscations, Crown purchases prior
to 1865 and the operation of the Native Land Court
means the Crown now has a good understanding of the
types of land-based historical claims and the amount
of land lost by Maori in every region of the country.
The Crown and claimant groups have also developed a
wide range of possible redress options, so less detailed
work in this area is now required. An outline of an
agreement between the Crown and a claimant group
can now be registered in an Agreement in Principle.
These developments should see a decrease in the time
it takes to negotiate settlements.

Similarly, the Tribunal’s use of interlocutory conferences
before hearings begin, the casebook method in the
hearing process and the use of report writers in
casebook inquiries have decreased the time require2 Lo
hear and report on claims. Further innovatione¢ i:1 *his
area by the Tribunal, such as the regiona' a,yproach to
hearings trialed in Poverty Bay in 2001ana 2002, have
also streamlined the claims process. Claimants should
talk to both OTS and the Tribunzi ahuut likely timelines
for their particular claims.
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Types of claim and Crown readiness
to negotiate

TYPES OF CLAIM

Most historical Treaty claims involve one or more of
the following types of land loss:

* purchases of Maori land by the Crown before 1865,
including pre-Treaty purchases later investigated
and validated (‘Old Land Claims’), Crown
purchases, and post-Treaty private purchases made
during the Crown’s waiver of its pre-emptive right
to purchase Maori land

» confiscation of Maori land by the Crown under the
New Zealand Settlements Act 1863, and/or

» transactions after 1865 under the various native
land laws.

The Waitangi Tribunal, the Crown Forestry Rental
Trust, claimants and the Crown have now done a
great deal of historical research into these three types
of claim. In particular, the Waitangi Tribunal’s Ngai
Tahu and Muriwhenua reports dealt with purchases
before 1865, the Taranaki and the Ngati Awa reports
considered confiscation, and the Rangahaua Whiinui
National Overview Report summarised research or
dealings in the Native Land Court, along with ¢ ny
other matters affecting the alienation of M3ori land.

As a result of this and other research the Crown now
has a good understanding of the tynzs of land-based
historical claims in every arez a1 tHe country and the
amount of land that was los* Ly Maori. The Crown
accepts that confiscaing land after the warfare of
the 1860s in Taranaki, Waikato and the Bay of Plenty
was an injustice,ai.d-was in breach of the Treaty of

Waitangi ana itssrinciples. Similar acknowledgements

are likely o b appropriate in other districts where
there hava veen confiscations (raupatu). The Crown
2:sC acknowledges that Crown purchases prior to
1655 had a widespread and enduring impact on Maori
society, as did the operations of the Native land laws
after 1865.

CROWN READINESS TO NEGOTIATE

Because the Crown acknowledges that widespread
breaches of the Treaty and its principles are likely to
have occurred, it is willing, if claimant groups wish, to
negotiate settlements of claims that include purchas=s
before 1865, confiscation, and the operation and
impact of the Native land laws after 1865. Clain.ants
who want to negotiate to settle such clainis donot
need to go through Waitangi Tribunal -earings or
provide detailed research on each ard every Crown
action or omission that they cons'cei breached the
Treaty and its principles. Howaver, they do need to
show the link between the Crewn’s acts or omissions
and the harm to their L una (@ncestors).

For most claims irvo ving large natural groups, the
Crown expects that the Waitangi Tribunal’s Rangahaua
Whanui serics, and research already completed by
the Triburai, the Crown Forestry Rental Trust, the
Crowriand/or claimants will provide a sufficient

basis to begin negotiations. Because the Rangahaua
\vhanui reports are of a general and regional nature,
further historical research is likely to be required

in some areas to identify, at least at a broad level,
which group was harmed. Claimants should also note
that a Tribunal report may be useful where there are
significant issues arising from overlapping claims with
other groups.




72



NEED FOR EXTRA RESEARCH

During negotiations, the Crown and claimant
negotiators may need to agree whether particular
breaches of the Treaty and its principles occurred - for
example, if the claimants want the Crown to apologise
for a particular action. If the Crown does not initially
accept that there has been a breach in that case, it will
discuss its reasons with claimants. It may be that more
research or analysis needs to be done. Extra research
may also be needed on specific issues arising from

a claim, for example, to find out whether more than
one group is making claims over the same area or a
particular site - what are known as overlapping claims
or cross-claims. (In Waitangi Tribunal proceedings
‘overlapping’ is used for minor overlaps and ‘opposing’
is used for a high degree of overlap). How overlapping
claims can be addressed is discussed on pages 53-54.
In any event, negotiations on cultural redress will be
assisted by any research or information on a claimant
group’s associations with a particular site.

HELP WITH RESEARCH

OTS does not directly help claimant groups with
research, but can give advice on where more resr:arch
is needed. The Waitangi Tribunal can also provide
information about how to carry out research.

Any claimant funding provided by OTS is incanded

for the purpose of negotiations onlv c<nd not for
reimbursing research costs. How=v=r if the claim
involves licensed Crown forest ianu, a claimant group
may be eligible for funding assistance from the Crown
Forestry Rental Trust.
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Comprehensive negotiations

So that it can be sure that it has properly addressed

all the historical claims of a claimant group, the Crown
strongly prefers to negotiate settlements of all the
historical claims (claims relating to acts or omissions
by the Crown prior to 21 September 1992) of a
claimant group at the same time. That is v hat i meant
by comprehensive negotiations.

A key objective of negotiations f3r Traacy settlements
is to help set right the grievances hat claimant
groups have about historica' Ciawn actions. It is in
the interests of both the ('ro vn and claimant groups
for this to be done as effectively and efficiently as
possible. It therefare rakes sense for settlements

to be compreh~nsive, providing redress for all the
wrongs dor2 0 a claimant group. Settlements

made ‘b:t by bit” over a long time-span would risk
leavin 1 tri2 sense of wrong to linger, and might never
achieva a sense of final resolution. Comprehensive
scttiements also reduce the costs and time involved in
negotiations and implementation for both the Crown
and claimant groups.




Negotiations with
large natural groups

The Crown strongly prefers to negotiate settlements
with large natural groups of tribal interests, rather
than with individual hapl or whanau within a tribe.
This makes the process of settlement easier to manage
and work through, and helps deal with overlapping
interests. The costs of negotiations are also reduced
for both the Crown and claimants.

Comprehensive negotiations with large natural groups
also allow the Crown and mandated representatives
to work out a settlement package that includes a wide
range of redress. Redress is the term we use for all
the ways the Crown can make amends for the wrongs
it has done. For instance, many of the Statutory
Instruments available for cultural redress (see Part 3)
are only workable and cost-effective for large natural
groupings. Having a wide range of redress means that
the settlement is more likely to be lasting because it
meets a greater number of needs.

Attempts to have the Waitangi Tribunal or the High
Court reject the Crown’s preference for negotiating
settlements with large natural groupings and encorse
negotiations with specific hapt and whanau ha:e

not been upheld by either body. In its Palakarii

and Tangahoe Settlement Claims Reporc 2090, the
Waitangi Tribunal says of the Crown’s nreference for
dealing with large natural groupings. chat ‘this is an
approach with which we have conciderable sympathy.
There appear to us to be scund practical and policy
reasons for settling atiwi ¢ napt aggregation level
where that is at all pcssiole.

Hap@ o whanau interests

'a s yme circumstances, it may be possible to deal with
distinct hapd or whanau interests that are separate
from the main tribal claims within a settlement.
Distinct recognition for these groups can be part of a
wider settlement package. This has been done in the
Ngati Ruanui settlement, for example, see page 62.

Mandating for negotiations

WHAT IS MANDATING?

Mandating is the process by which the claimant

group chooses representatives and gives them tr e
authority to enter into discussions and agrecmar.ts
with the Crown on their behalf. In some cé cas,the
claimant group may confirm the manc=te of an
existing representative organisation; for example,
their iwi rinanga. This mandate the.. gives the existing
representatives the authority to agpoint negotiators
on behalf of the claimant grovo.

Mandating claimant representatives to negotiate

is one of the most-imoonrtant stages in the Treaty
settlement proces:z Many of the grievances of the past
relate to acroements made between Maori and the
Crown, vwherz the Crown dealt with people who did
notha re the authority to make agreements on behalf
¢f the affected community. A strong mandate protects
a1t the parties to the settlement process: the Crown,
the mandated representatives and the claimant group
that is represented.

Mandated representatives need to demonstrate that
they represent the claimant group, and the claimant
group needs to feel assured that the representatives
legitimately gained the right to represent them.

This can only be achieved through a process that is
fair and open.

The Crown will usually, at the early stage, publish
information on the claimant and claim definitions,
invite submissions and contact members of the
claimant community to inform them that their claims
may be settled by the proposed negotiations.

The mandating process will usually involve a series

of hui that allow members of the claimant group to
express their views about who should represent them
in negotiations with the Crown. These hui will need

to be advertised widely so as many members of the
claimant group as possible have the opportunity to
participate. These discussions may be supplemented
by panui or newsletters that clearly explain the
mandate being sought and the issues involved.

These can be distributed to those on the register

of members of the claimant group. Finally, a postal
ballot of claimant group members may be carried out
to assist in the choice of who should represent the
claimant group.
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CONFIRMING THAT THE MANDATING PROCESS IS
FAIR AND OPEN

One way to ensure that the members of the claimant
group see the mandating process as fair and open is
to appoint neutral observers to witness the process.
Te Puni Kokiri, the Crown’s principal adviser on
relationships with Maori, performs this role. Contact
details for Te Puni Kokiri are on page 150.

What is a Deed of Mandate?

The key document in the mandate recognition process is
the Deed of Mandate. This is a formal statement prepared
by the claimant group, which outlines information on
what the mandate covers and how the claimant group
approved it (a checklist of what must be included in
the Deed of Mandate can be found on page 45).

A Deed of Mandate:

» defines the claimant group

+ states the claims that are intended to be settled
* identifies the area to which claims relate, and

» states who has authority to represent the claiinant
group in negotiations with the Crown.

The following pages describe how each oi the above
matters might be developed in a Deer! of 1%andate.

Key elements of a Deed of Mandate

CLAIMANT GROUP DEFINITION

The claimant group definition is a description of

those people whose claims would be settled by

the settlement that results from the proposed
negotiations. Such people would be eligitia to-become
beneficiaries of the settlement. The cleimant group
definition usually has the following garts.

* anamed founding ancestor (0. ancestors) who is
common to many (but no* necessarily all) of the iwi
and hapl

* alist of iwi and haod names

* adescription efa'2nd area in which the ancestors
of the claimcnt group exercised customary rights.
This is ofiar.necessary to distinguish the claimant
groub fruin other groups, if the same iwi and hapt
i.annes, or the same descent lines, occur in other
pars of the country.

All those people who can trace descent from the
named ancestor, or from recognised ancestors of any
of the iwi or hapa, will be part of the claimant group as
of right. The definition will need to be tailored for each
large natural group. For example, if a hapa affiliates to
more than one iwi, that hap( can be included within
the definition of the claimant group. In doing so, the
hap( will be included only in relation to its descent
from a particular ancestor. Any other claims the

hap0 may have arising from other descent lines

(and another claimant group) will not be settled.




CLAIMS TO BE SETTLED

The Crown prefers to negotiate comprehensive
settlements covering all the historical claims of a
group (that is, all claims arising from Crown acts or
omissions before 21 September 1992). The scope
of the claims to be settled arises directly from the
definition of the claimant group.

Nevertheless, it is important that the Deed of Mandate
clarifies what ‘all claims’ means in practice. This helps
individual members of the claimant group to know
whether it is proposed that their claims will be part of
the negotiations. The Deed of Mandate should therefore
list the specific claims registered with the Waitangi
Tribunal that may be covered in part or whole by the
proposed negotiations. The Waitangi Tribunal can
provide claimant groups with a list of claims that have
been lodged in their area. Claimant groups may need to
obtain copies of these claims to see whether they are
covered by or overlap with their claims.

If a claimant group thinks that some claims should

be explicitly excluded, they should discuss this first
with OTS. There may be a few cases where the Crown
has already accepted that a particular claim will be
addressed in a separate negotiation, or where a final
settlement has already been reached for part of the
claim. Any claims of an individual arising fron:de¢.scent
from another tribal group (not included in the claimant
group definition) will automatically be exciuded from
the negotiations.

CLAIM AREA

It is important for the Deed of Mandate to set out an
area to which the claims mainly relate. This is used to
help define the claimant group and to let neighbouring
claimant groups know about any areas where the!
may claim overlapping interests. It also allows tn¢
claimant group to endorse an overall negotiitiig
approach, including where redress will be sougit.
Claimant groups may wish to acknowlodge any

areas where they share interests wit other claimant
groups, and any areas that are reazrded as mainly
relating to their group only. Ciaimant groups may be
able to reach agreement with neighbouring claimant
groups on overlappingaseas. This can simplify later
negotiations with the Crown on appropriate redress in
relation to these areas.

Note: The Ciawn does not attempt to define precise
boundarics tirough the settlement process. Rather,
genore! ‘areas of interest’ are recognised within which
redress may be made available to a claimant group,
sunject to overlapping claims being addressed to the
satisfaction of the Crown.




MANDATED REPRESENTATIVES

The claimant group needs to mandate a body or
a group of individuals who have the authority to
negotiate and initial a draft Deed of Settlement.
The mandated representatives may negotiate
the settlement themselves, or authorise a set of
negotiators to negotiate on their behalf.

In selecting representatives it is important that they
are seen to be fairly representative of all the interests
that must be taken into account, as well as having
the necessary skills to negotiate. This is especially
important for a large natural group, which may
comprise many individuals, marae, and tribal groups.

The Deed of Mandate will also need to endorse a
structure by which the mandated representatives are
accountable to the wider claimant group. It will need
to specify how decisions will be made, and provide
for the claimant community to replace mandated
representatives if necessary. It should also provide for
the mandated representatives to report back to the
claimant group on progress and specify consultation
procedures on particular issues. For example, it might
require negotiators to consult with certain sections

of a claimant group on matters concerning them
particularly. In all cases, the Deed of Mandate chould
state that the mandated representatives musi ziesent
a draft Deed of Settlement to the members of the
claimant group for ratification before it is signed by
the mandated representatives.

The Deed of Mandate should set out the proposed
entity to hold the mandat= to receive funding, and the
proposed accountabilic arrangements for managing
these funds. Only 4 '2yal entity can receive claimant
funding from tkie Zrown. Although it is the Crown’s
preference thz a legal entity be established to receive
claimant (1nding, this is not essential as long as the
accoun:atility of the mandated representatives for

ne t1<e of claimant funding to both OTS and the wider
claimant group is clear.

Deciding on representation and accountability during
negotiations is separate from establishing a legal
entity to represent members and manage settlement
assets. This legal entity is commonly referred to as the
post-settlement governance entity.

Review of Deed of Mandate by OTS

OTS reviews Deeds of Mandate, with advice from Te
Puni Kokiri (TPK). Final responsibility for the decision
to recognise a mandate is held by the Minister for
Treaty of Waitangi Negotiations and the Ministrr of
Maori Development - see page 46.

OTS and TPK undertake separate reviews of a claimant
group’s Deed of Mandate. In so doino, they seek to
determine whether the Deed of Iancate:

» clearly defines the claimant grcup and the claims to
be settled

» shows that the wicer ciaiinant group members
have been consuite.d und that they support the
representative s zecking the mandate to pursue
negotiatioris with the Crown

* proviies authorisation for the representatives to
necoiiace a comprehensive settlement of all the
cla'mant group’s historical claims

» . shows that representatives are accountable to the
wider claimant group

* acknowledges any opposition to the mandate and
describes the extent of that opposition, and

* identifies overlapping claims.

To assist claimant groups seeking to enter negotiations,
OTS has developed a detailed checklist showing what
is required in a Deed of Mandate. The Deed of Mandate
checklist follows.

It should be noted that OTS does not confer mandates.
This can only be done by claimant group members.
OTS does need to be certain, however, that the
mandate is sound and that it has been conferred in

an open process.




Deed of Mandate checklist

These are essential items - a claimant group
can include additional material to reflect its own
requirements and circumstances.

1. DEFINITION OF THE CLAIMANT GROUP
A statement clearly outlining who the claimant
group is:
* its name, any common founding ancestor(s),
the names of iwi and hapa
+ alist of the marae associated with the
claimant group
» the area covered by its claims, and
* groups who have overlapping interests.

It may also be useful to include an indication of the
claimant group’s core areas, and areas in which
there may be shared or overlapping interests with
other groups.

2. COMPREHENSIVE SETTLEMENT

* astatement that the claimant group intends
to seek a comprehensive settlement of all its
historical claims (including all “‘Wai’ numbei:
and any unregistered claims), and

+ the claimant group should list all 21 the relevant
Wai numbers in the Deed of Mundate.

3. MANDATED REPRESENTAT'VES
* the names of the reprezentatives who are
seeking Crowr: recognition of their mandate
« adescription cft1e way those representatives
will make-de<isions, and
* the pro.=ss by which the representatives will
apOsing negotiators.

HOW WAS THE MANDATE OBTAINED?

A description of how the mandate was obtained,

with all supporting evidence, including:

* advertisements in which the mandate agenda is
clearly stated

* minutes of hui

* signed lists of attendees

* whether Crown (TPK) or independen:
observers were present at manuating hui, and

* any other methods used, ~uch 25 postal ballots
or mail-outs to members o the claimant group
and the responses receivad.

ACCOUNTABILITIZS OF THE

MANDATED REFPH=SENTATIVES

A statement o ithining the accountabilities of the
mandated representatives, in particular:

* th22quirements of the representatives to
report back to the claimant group and the
ability of the claimant group to have input into
key decisions

* the requirement of the mandated
representatives to inform claimants when
any milestone is reached in negotiation

* the requirement of the mandated
representatives to inform claimants

* the right of the members of the claimant group
to take away authority from some or all of the
mandated representatives or replace them, and

* the duty of the mandated representatives
to present the draft Deed of Settlement to
the members of the claimant group for their
consideration before entering into any binding
agreements with the Crown.

PROVIDING DEED OF MANDATE TO

OTHER PARTIES

* an agreement that the Crown may make the
Deed of Mandate known to the public and
give the details of the Deed of Mandate to
any claimant and outside claimant groups,
if asked to.




PUBLICISING THE DEED OF MANDATE

If a Deed of Mandate meets the Crown’s requirements,
OTS will make known in local and national media that
it has received the Deed of Mandate. OTS will also ask
for views or comments on the Deed from interested
parties. Usually three weeks are provided for people to
send in their comments on the Deed of Mandate.

This step does not mean that the Crown doubts the
mandate, or that it is bound to accept it. Publicising
the Deed in this way means that the Crown is taking
reasonable steps to seek the views of all those with
an interest in the proposed negotiations. OTS, in
consultation with TPK, then reviews any comments
on the Deed. TPK is well placed to advise on these
matters, as it has a regional network with links into
Maori communities.

DECISION BY MINISTERS

After reviewing and considering any comments
received on the Deed of Mandate, OTS, in consultation
with TPK, reports to the Minister for Treaty of Waitangi
Negotiations and the Minister of Maori Development
These Ministers decide, on behalf of the Crown
whether to recognise the mandate. Recogni ioi.

of the mandate by Ministers is conditional ¢n tie
representatives retaining their mandai~ to represent
the claimant group throughout negctiations.

Mandates are monitored and mandJated
representatives are requirea to provide regular
reports to OTS and TPK.c1 thie continued support
for their mandate an<' on consultation with the wider
claimant group.

The recognitivn ¢f a Deed of Mandate may also

be cona.ticna. As noted earlier in this chapter, for
examrie, where there are parts of a claimant group
that chpose the approach taken to the negotiations,
the Crown may require mandated representatives to
‘zserve a place so that the hapi or whanau concerned
can participate, should they wish to do so.

HOW LONG DOES A MANDATE REVIEW TAKE?

The time taken to complete the mandate assessment
and get the Ministers’ decision depends on the size
and complexity of the claimant group and their claims.
For a straightforward mandate, this may take three
months, including making the Deed of Mandate known
and considering any views or comments received.
During this period, OTS stays in contact with the
representatives who put forward the Deed of Mandate,
and provides them with copies of comments received.
The Minister for Treaty of Waitangi Negotiations and
Minister of Maori Development advises the mandated
representatives of the decision when it is made.




Questions and answers
about mandating

WHAT FUNDING IS AVAILABLE FOR MANDATING?

Funding from the Crown is not available in advance
for mandating processes. This is because it could

be seen as taking sides before the claimant group
has made a decision on who is to represent them in
negotiations with the Crown. However, once the Crown
has recognised the Deed of Mandate, it can consider
providing funding for mandated representatives,
including reimbursing some of the costs of obtaining
the mandate. It is therefore important that groups
seeking a mandate keep good records of their costs
(see the section on claimant funding on pages
49-51). Funding to assist with mandating may also
be available from the Crown Forestry Rental Trust for
claims relating to licensed Crown forest land.

WHAT IF THERE IS A SERIOUS DISPUTE
ABOUT MANDATE?

The Crown realises that it would be unrealistic to
expect any group to reach one hundred percent
agreement on a mandate, or any other issue. There is
no set level of support that ensures that the Crovvn will
recognise the mandate. It is a matter of 2s:essing all
the information available, then Ministcrs must make

a considered judgment on whethe' 1.12' mandate is
secure enough for the Crown t¢ suart negotiations.

Sometimes there will be rival claims to mandate, with
no clear majority emerging. if two or more groups
each claim a large lev2| of support within a claimant
community, the Zr»wn encourages the groups to work
together to reoolve their differences, and to approach
the Crowr: ¢ gain when the mandate is secure.

Anotherapproach is to ask the Maori Land Court to
vive advice on who represents a particular group.
This can be done under section 30 of Te Ture
Whenua Maori Act 1993 and may enable a mandate
to be put forward to the Crown. However, the usual
requirements for a secure mandate must still be
met. In some cases, the section 30 mandate may not
resolve divisions within the claimant group. If the
Crown concludes that the representatives appointed
under section 30 do not have the support of the
claimant group, it will not start negotiations, as any
settlement is unlikely to be durable. Claimants should
note that section 30 does not bind the Crown in
matters relating to Treaty settlements.

WHAT IS A CONDITIONAL MANDATE?

In other cases, there may be a clear majority of
support for the mandated representatives, but a
significant minority, perhaps a hapt or individual
marae, is opposed. In such cases, the Crown may
give conditional recognition to the mandate. In'sc me
cases, the conditions must be met before negctiations
can begin. In others, the conditions must He met
throughout the negotiations. OTS, witi> support from
TPK, monitors conditional mandates to 2nsure the
conditions are being met. The Crov.iimay withdraw
recognition of the mandate if conaitions are not met.

HOW CAN A MANDATE SE KEPT SECURE?

A mandate may ke sozure at first but can be lost if
the mandated i >pi2sentatives lose the confidence

of the wide: ¢claimant group. This can happen if

the manaated representatives do not keep the

wiacer ¢roup informed of progress and issues in the
nogotiations or if it is perceived that claimant funding
is seing managed unwisely. The result may be a
challenge to the mandate or rejection of the Deed

of Settlement when the time comes for ratification.
To avoid this, the mandated representatives and the
claimant group should agree before negotiations start
on matters such as:

* how people will be kept informed
(such as panui, hui), and how often

* issues or stages in negotiations when the mandated
representatives need to seek approval from
kaumatua or the entire claimant group

* how and when groups, such as whanau or hapi
with particular claims, should be kept informed,
and

» transparent processes for claimant funding.

The mandated representatives must retain their
mandate to represent the claimant group throughout
the negotiations. If a serious mandate dispute arises
during negotiations the Crown will encourage the
members of the claimant group to work together to
resolve the issue. This may include, for example, using
a facilitator to crystalise the issues underlying the
dispute and assisting the claimant group members to
achieve a resolution.
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HOW DO NEGOTIATING MANDATES RELATE
TO THE MANDATES REQUIRED BY TE OHU KAI
MOANA FOR DISTRIBUTING COMMERCIAL
FISHERIES ASSETS?

Te Ohu Kai Moana (the Treaty of Waitangi Fisheries
Commission) is responsible for managing and
distributing to iwi assets covered by the 1992
settlement of Maori commercial fishing claims. It also
requires iwi to demonstrate a clear mandate and
appropriate governance structures before distributing
assets. See page 150 for contact details.

A mandate obtained for one purpose is not
automatically acceptable for other purposes. But with
careful planning, it is possible for claimant groups

to create a process to meet both fisheries and claim
negotiation mandate requirements at the same time.
Claimants interested in taking this approach should
talk to both OTS and Te Ohu Kai Moana first.
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THE APPROVAL PROCESS

Soon after a claimant group’s mandate has been
recognised, OTS makes an assessment of the amount
the Crown will contribute to the claimant group’s costs
for negotiations. The following factors are considered:

* the complexity of the claim - for instance, does it
raise new issues that will be difficult to resolve?

+ are there possible overlapping claim interests that
need to be taken into account?

* is the claimant group in strong agreement about
the proposed negotiations, or are there specific
issues within the group that will need particular
attention during the negotiations process - for
example, between the iwi body and hapa, or the
ahi ka groups (those still in the traditional rohe) and
other members of the group?

* how big is the claimant group, and how scattered
are its members throughout the country?, and

* is consultation likely to require hui (or other ways
of communicating with the claimant group) to be
arranged outside the rohe - for example, in the
main city centres?

While the Crown does not intend to interfere in

the claimant group’s decision on how to organise
themselves for negotiations, the Crown is inte ected
in discussing how they propose to manc e the
negotiations, as this will have an imp=ct on both

the funding allocated and the Cro\v/r ¢ planning for
the negotiations.

OTS must then consult the Treasury before making

a final recommendaticn to wne Minister for Treaty of
Waitangi Negotiationz _und the Minister of Finance,
on the amount 2% c:2imant funding the Crown

will provide.

During thic nrocess, OTS will keep the mandated
renreszritatives informed of how their funding
«opruval is progressing. This process may take up
to six weeks to complete, after which the mandated
representatives will be advised of the Ministers’
decision by letter.

ACCOUNTABILITY FOR FUNDS

Mandated representatives are told the total amount
of funding approved and what the terms of payment
will be. A reasonable contribution to mandate costs
that the claimant group has already met (for whic!i
accounts may be requested) will be paidinalum»>
sum. Apart from that, payments are made ir atvarice
(for example, funding to assist in develop na Terms
of Negotiation is paid before the document has been
developed), with the Crown paying i1 amounts of

no more than $50,000 at a time. Sucii payment will
be linked to progress in negetiations and reaching
the most important milestunes. This will provide a
good indicator of provress tnroughout the settlement
process and assist t'e mandated representatives
with budgeting. " he allocation of claimant funding

to milestones wii! need to be discussed by the

Crown eac thi mandated representatives in
pre-neyatiations meetings.

e funding will be paid directly to the mandated
re 2resentatives on behalf of the claimant group.
The Crown will only make payment if the mandated
representatives:

* complete and provide payment requisition forms
and a breakdown of expenses

» provide OTS every 12 months with independently
audited financial statements for the funds they
have received, and

* provide, if OTS asks for them, copies of invoices for
expenses incurred in the negotiation process.

The Crown needs this information to make sure

that the funding has been spent on activities that

will help reach a settlement, and to comply with
obligations under the Public Finance Act 1989. These
requirements do not replace any existing reporting

or accountability obligations the claimant group may
have (for example, as a trust, company or incorporated
society). OTS will also provide audit guidelines to
ensure claimant groups are fully aware of how they
can comply with these requirements.

Mandated representatives will also need to be able

to account for the use of the funding to their wider
claimant group, in order to assure the group that they
are managing the claim properly.




It is also preferable that:

» claimant groups are advised by their mandated
representatives of the amount provided and how it
is intended to be used

» thereis a legal entity in place to receive the
funding, such as a trust

* internal processes and policies are in place for the
management of the claimant funding, and

« all internal payments are authorised through
appropriate processes so that, for example,
individual mandated representatives should not
approve their own payments.

OTS will be able to provide information on the costs
a claimant group is likely to incur, including the
costs of specialist advice needed to assist mandated
representatives complete their task of negotiating

a settlement.

TAX

Claimant groups need to take into account that all
funding provided by OTS to assist in the negotiations
process is inclusive of GST, if any. Claimant groups at =
urged to seek independent advice as early as po sible
on their liability for tax on this funding.

SAVINGS

Once settlement is reached, any apgrcred claimant
funds that have not been spent wili Se paid to the
claimant group’s post-settleriencgovernance entity,
as well as the redress packaxe they negotiate.

SHORTFALLS OF UNEXPECTED COSTS

If claimant groups nave costs over and above the
amount of cohroved funding, the Crown may, in
excepticnatcircumstances, consider providing extra
fids Lo cover them. But if the extra amount is

aoroved, it is likely to be payment of a ‘cash advance’

on the final settlement. In other words, it will be
deducted from the claimant group’s eventual redress
package, once settlement is reached. Such payments
will be provided only if there is good progress in
negotiations and settlement is close. Alternatively, the
claimant group may wish to seek additional funding
from other sources.

Terms of Negotiation - setting the
ground rules and objectives for
negotiations

Following recognition of the Deed of Mandate, the
Crown and mandated representatives need to Giscuss
how they will run the negotiations. This invo.es
agreeing on ‘ground rules’ and objectives fo: the
formal talks between the Crown and mendated
representatives. These are callec the Terms of
Negotiation (or Terms) and are wi tten into a
non-binding agreement betvecn the parties. The
agreement is not binding bezause the parties at this
stage have only agreec. tc negotiate. They should

be free to ‘walk away’ rom negotiations at any

time if they choos=. However, it is expected that the
parties will keao o the Terms while in negotiations.
Signing Taims of Negotiation is therefore a significant
milastone towards settlement and is often the first
cgreement claimant groups have signed with the
Crown since the Treaty of Waitangi.

KEY REQUIREMENTS OF TERMS OF NEGOTIATION

Each claimant group negotiates the wording of
their Terms. However, parts of the Terms also set
out the Crown’s objectives and basic approach to
Treaty settlements. Negotiations can only proceed
if the claimant group accepts that the Crown

also has objectives both generally, in relation to
the Treaty settlement process, and in relation to
specific settlements.

From the Crown’s point of view, the Terms need to
clearly define the claimant group who will benefit
from the settlement. The definition of a claimant
group is important because a key Crown objective of
a successful settlement is that it be comprehensive.
This means that a settlement accepted by the claimant
group settles all the historical claims of a claimant
group. Historical claims are defined as all the claims
of a claimant group that result from the actions or
omissions of the Crown prior to 21 September 1992.
This covers all relevant claims registered with the
Waitangi Tribunal and any other claims that the
claimant group might have regarding the actions or
omissions of the Crown prior to 21 September 1992.
It includes claims relating to the Treaty, legislation

or common law (including customary law and
aboriginal title).
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Other Crown objectives set out in the Terms are that
the settlement to be negotiated:

* isintended to remove the sense of grievance of the
claimant group

» will be fair and durable, and

* provides the foundation for an improved relationship
between the Crown and the claimant group based
on the Treaty of Waitangi and its principles.

The Terms provide that, after reaching settlement of
all historical claims of a claimant group:

* neither the courts nor the Waitangi Tribunal, nor
any other body, will be able to consider the issues
covered by the settlement (including the validity or
adequacy of the settlement), and

* memorials on the titles of properties within the
claim area not subject to claims by other groups
will be lifted.

These provisions are essential if the settlement is to
be final.

However, a comprehensive settlement will still allow

a claimant group or a member of a claimant group tc
pursue claims against the Crown for acts or omission.:
after 21 September 1992, including claims based o1 tne
continued existence of aboriginal title or cust~mary
rights. The Crown also retains the right o dispute such
claims or the existence of such title or rights. For more
detail on the claims to be covered 0y a settlement see
page 43.

The Terms also highlight thet negotiations can only
continue if:

* the mandated rcpresentatives fulfil any special
conditions rr:urived by the Crown’s recognition of
their mand:te and provide regular reports on that
mandq tz.

Cuiat matters covered by the Terms are:
» negotiations will be conducted in good faith

* negotiations are conducted in private and remain
confidential, and media statements will only be
made when the parties agree

* negotiations are ‘without prejudice’ (that is, there
is no admission of liability. Neither party is bound
until the Deed of Settlement is signed and they can
go back to legal proceedings if negotiations break
down), and

* any Deed of Settlement remains conditional until
the claimant group ratifies it and Parliament passes
any necessary settlement legislation.

The Terms can also include:

» reference to breaches of the Treaty that the Crown
has already conceded, and/or

* the aspirations the claimant group may have for
the settlement.

Negotiating brief for the
claimant group and the Crown’s
negotiating parameteis

CLAIMANT GROUP NEGQTIATING BRIEF

The mandated represe ctatives need to identify the
interests that th< want to promote through the
negotiations ior the settlement of their historical
claims. Vhic is usually referred to as a Negotiating
Brief..A deatailed explanation of ‘interests’ in the
conte.t of negotiations is set out on page 91.

¢ prepare their Negotiating Brief, the mandated
representatives need to:

» clarify what breaches and prejudice they consider
should be included in discussions on the Crown’s
acknowledgements and apology

* identify the area of land affected by the claims

* identify culturally important sites and interests
relating to them

» identify commercial Crown assets in their area of
interest that they want the Crown to consider for
potential use in settlement

* keep the wider claimant group informed of
progress and consult with it as necessary, and

* resolve any issues that arise because other claimant
groups also have an interest in a site or area. The
Crown can only provide redress if it is satisfied that
any overlapping claims have been addressed.

Mandated representatives will draw up a Negotiating
Brief in discussion with members of the claimant
group. OTS suggests that mandated representatives
consider the types of redress developed in settlements
so far in developing their Negotiating Briefs. These are
explained in Part 3.




CROWN NEGOTIATING PARAMETERS

The Crown needs to:

» discuss with the claimant group the general issues
that the Crown needs to take into account, such as
fairness between settlements, fiscal constraints and
the wider public interest

+ identify Crown properties in the claimant group’s
area of interest and assess their potential
availability (land in the conservation estate is not
generally available apart from individual sites of
special cultural significance), and

* once it has precise information about the
importance of specific sites and other interests
of the claimant group, discuss with the mandated
representatives and departments or agencies
concerned redress options that may meet the
claimant group’s interests.

The Crown generally approaches the negotiations
from within established policy parameters. A wide
range of redress options has been developed to
address claimant group and Crown interests and,
where possible, the Crown prefers to use existing
types of redress. Further detail on these redress
options is provided in the settlement redress seci‘on
starting on page 77.

Specific approval by Cabinet or Ministers ‘s vaquired for:
* any new types of redress

* any exceptions to Crown policy

+ the financial and commeria! redress, and

» theredress in the drafu Di:ed of Settlement before
it is ratified by the cicimant group.

CONFIDENTZALITY

Materic! ¢ repared for the negotiations, such as the
claimart group’s Negotiating Brief and papers written
‘or vinisterial or Cabinet approval, may contain

soine comments or information that the parties do
not necessarily wish to share with each other during
negotiations. For this reason, such material is usually
kept confidential.

Overlapping claims or
shared interests

An overlapping claim exists where two or more
claimant groups make claims over the same area «f
land that is the subject of historical Treaty clairys Suzn
situations are also known as ‘cross claims’. Adoi2ssing
overlapping claims is a key issue for settlen.ents,
particularly in the North Island where '1ere are many
valid overlapping claims.

The settlement process is not intended to establish
or recognise claimant groun houndaries. Such
matters can only be decic.2d between claimant
groups themselves. Far axample, any maps used
during the settleriantprocess or in subsequent
communicaticric are used only for specific purposes,
such as deteiniining the area where protocols with
government departments might apply.

The Ciown can only settle the claims of the group

vty which it is negotiating, not other groups with
uverlapping interests. These groups are able to
negotiate their own settlements with the Crown. Nor is
it intended that the Crown will resolve the question of
which claimant group has the predominant interest

in a general area. That is a matter that can only be
resolved by those groups themselves.

The Waitangi Tribunal has discussed the nature

of Maori boundaries in its Ngati Awa Raupatu

Report 1999. In that report, the Tribunal stated, ‘the
essence of Maori existence was founded not upon
political boundaries, which serve to divide, but upon
whakapapa or genealogical ties, which served to
unite or bind. The principle was not that of exclusivity
but that of associations. Indeed, the formulation of
dividing lines was usually a last resort.” The Tribunal
applied this approach when considering overlapping
claims between Ngati Maniapoto and Ngati Tama.

It upheld a revised Crown settlement offer to Ngati
Tama that provided for non-exclusive redress and the
transfer of particular sites to Ngati Tama in an area
claimed by both groups, where Ngati Tama’s interests
justified this (see the Tribunal’s Ngati Maniapoto/Ngati
Tama Settlement Cross-Claims Report 2001).
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In areas where there are overlapping claims, the
Crown encourages claimant groups to discuss their
interests with neighbouring groups at an early stage
in the negotiation process and establish a process
by which they can reach agreement on how such
interests can be managed. Addressing overlapping
claims at an early stage will avoid delays - and the
possibility of a challenge to the settlement package -
at a later stage in the settlement process. The Crown
will assist this process by providing information on
proposed redress items to all groups with a shared
interest in a site or property.

Disagreements relating to overlapping claims may
arise from the Crown proposing a particular form

of redress, such as the transfer of a site or property
to one claimant group to the exclusion of another.
Where there are overlapping claims, such exclusive
redress may not always be appropriate. Often both
groups have an interest, such as historical or cultural
associations, in a site or property and these interests
can be accommodated by a form of redress which is
non-exclusive. This allows the interests of different
groups to be recognised and accommodated.

Clearly, the Crown would prefer that disagreements
over redress were settled by mutual agreement
between claimant groups. However, in the akser ce
of agreement amongst them, the Crowr n.ay have
to make a decision. In reaching any si:ch aecision on
overlapping claims, the Crown will 0z guided by two
general principles:

* the Crown’s wish to reach a tair and appropriate
settlement with the claimant group in negotiations,
and

« the Crown’s wit'i t5> maintain, as far as possible, its
capability to provide appropriate redress to other
claimart g-cups and achieve a fair settlement of
their historical claims.

Exclusive redress

Managing overlapping claims is an important issue for
both the Crown and claimant groups. Some forms of
redress that the Crown can offer claimant groups is
only available in exclusive form. In other words i th¢
Crown provides this redress to one claimant giatnit is
not available as redress for other claimant arowws.

Examples of exclusive redress might he a commercial
office building owned by the Crcvn ¢+ !icensed Crown
forest land. If it is provided to one claimant group in

a settlement, it is clearly not aveilable as redress for
another claimant group. <im larly, if the Crown agrees
to an overlay classificador. (tdpuni or taki poipoia)

for one group, that sice will not usually be available to
another claimarit group (see Part 3 for a full discussion
of redress entions).

Where theve are valid overlapping claims to a site or
area, the Crown will only offer exclusive redress in
cnecific circumstances. For example, when several
Jroups claim an area of licensed Crown forest land,
the Crown considers the following questions:

* has a threshold level of customary interest been
demonstrated by each claimant group?

» if a threshold interest has been demonstrated:

- what is the potential availability of other forest
land for each group?

- what is the relative size of likely redress for the
Treaty claims, given the nature and extent of
likely Treaty breaches?

- what is the relative strength of the customary
interests in the land?, and

* what are the range of uncertainties involved? The
Crown is likely to take a cautious approach where
uncertainties exist, particularly where overlapping
claimants may be able to show breaches of the Treaty
relating to the land, and would lose the opportunity to
seek resumptive orders from the Tribunal.

The relative weightings given to each of these
considerations will depend on the precise
circumstances of each case. Broadly, a claimant group
would not have to show the dominant interest in

the forest land to be eligible to receive that land in
redress, only a threshold level of interest. The strength
of relative customary interests in the land is only likely
to be the primary factor when there is limited forest
land available.




The Waitangi Tribunal has found that this approach
to addressing overlapping claims to licensed Crown
forest land is consistent with the Treaty of Waitangi
and its principles (see the Tribunal’s Ngati Awa
Settlement Cross-Claims Report 2002, chapter 4).
Although this approach was developed in the context
of licensed Crown forest land, similar principles would
be expected to apply to other commercial redress.

Exclusive redress may also be considered where a
claimant group has a strong enough association with
a site to justify this approach (taking into account any
information or submissions about the association of
overlapping claimants with that site). This exception
would apply to sites, such as wahi tapu, where no
other site could be used as alternative redress.

Non-exclusive redress

Where overlapping claims exist and there is no
agreement among groups about how these should
be dealt with in a settlement, the Crown may offer
non-exclusive redress. This may include legal
instruments such as Statutory Acknowledgements,
Deeds of Recognition and Protocols with governn.ani
departments and agencies. These forms of rediess,
which allow more than one claimant grouy to gain
redress in relation to a site or property, arc explained
fully in Part 3.

The Crown does not require the agreement of other
claimant groups when it is @ti2ring non-exclusive
redress in areas with averiezping claims, but such
agreement is preferanle

Choosing and establishing a
governance entity to manage
settlement assets

It is very important to think about the post-settleraent
governance entity and begin work on develonii.g that
entity at an early stage in the settlement prc-ess.
The governance entity represents the claimant group
and holds and manages the settlemenc vedress on
their behalf. Determining the typ2 and structure of
that entity is, therefore, a very im, ortant decision for
claimant group members. Tke process for developing
the governance entity should involve the whole
claimant group and thev viill need time to consider
and contribute to its Jde:velopment.

The Crown caniat transfer the settlement redress

to the claimai t group until this entity has been
develog=a and ratified by the members of the
clain.art group. For this reason, the Crown requires
thet the governance entity be ratified by a claimant
1roup and established as a legal entity by the time
the settlement legislation enacting the settlement
package is introduced in Parliament. The introduction
of settlement legislation normally occurs within six to
twelve months of a Deed of Settlement being signed.
Delays in establishing and ratifying a governance
entity will result in delays in a claimant group receiving
its settlement package.

Claimant groups should seek professional advice on
their choice of a governance entity to ensure that

it will meet their needs and purposes following a
settlement. At first glance there is a wide variety of
possible legal entities for claimant groups to choose
from, but the experience of claimant groups who

have passed through the settlement process is that, in
practice, the choice is limited (for more information on
governance entities see pages 67-72). It will also assist
claimant groups and avoid possible delays if their
mandated representatives discuss with OTS how they
intend to establish a governance entity and the types
of governance entity they are considering, at an early
stage in the settlement process.

Whichever entity is chosen that entity must provide
for accountable and transparent processes of
governance. This means that the work of elected
representatives is visible and that they are accountable
to their wider claimant group membership.
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CROWN NEGOTIATING TEAM

OTS is responsible for co-ordinating the Crown
negotiating team. The team will usually have three
or more members and be supported by specialist
advisers. Typically, the members of the team are:

»  Negotiations/Policy Manager - an OTS manager
who leads the negotiations on behalf of the Crown.
She or he reports to the Director of OTS, who is
accountable to the Minister for making sure the
negotiations are within the limits of the established
policy parameters. In some negotiations, the Crown
team will be led by a Chief Crown Negotiator
working on contract. She or he will work in tandem
with the OTS Negotiations/Policy Manager.

«  Other Crown negotiators - usually a senior official
from the Department of Conservation and another
from Treasury. The Department of Conservation
is involved because many aspects of cultural
redress relate to land held by the Department.
Treasury participate because of the financial
importance of the settlement to the Crown. Other
government departments - for example, the
Ministry for Primary Industries or Land Informatica
New Zealand - are involved in negotiations as
issues relating to their area of responsibility ara
raised. OTS co-ordinates their involvemen’. ziso.

»  Specialist advisers - depending on the Cize
and type of the claim, the Crown nzgotiating
team could be supported by a lav ver from
the Crown Law Office, a commarcial lawyer
or other professional advise: (ror example, on
forestry valuations).

CLAIMANT GROUP NEGOTIATING TEAM

Mandated representatives represent the claimant
group in negotiations. They may appoint a group
of negotiators or be the negotiators themselves.
Negotiating teams are accountable to mandated
representatives and these representatives are
accountable back to the claimant group.

* Negotiating team - the size and make-up cf this
team is a matter for the claimant groun - although
experience has shown that a care 1=arn of about
three to five is a practical size. \\'nether to have a
‘Chief Negotiator’ is a mattei for the claimant group.

*  Specialist advisers =-hcw o include specialist
advisers on the negcticting team is a matter for
the claimant grou) sometimes they are part of
the core tea'n. 'n other cases they are not on the
team butniovide advice on particular issues when
requi. 2. 0TS can provide information on the types
of Unedcialist assistance that might be required at
difierent stages of the negotiations process.

JOINT WORKING GROUPS

Usually there are many issues to be covered

in negotiations, and for larger claims, the core
negotiating teams may not be able to deal with each
issue in detail themselves and move quickly towards
settlement. One option is to set up joint working
groups on key issues to enable a number of issues

to be worked on at the same time. This frees up the
core negotiating teams to look at the settlement as

a whole. Working groups also provide an efficient
way for experts in various fields to contribute to the
settlement. Whether or not working groups are used,
the negotiators will usually need to work through the
following issues:

*  Crown Apology - the historical basis of the
claims, those matters the Crown acknowledges as
breaches of the Treaty and its principles, and the
wording of the Crown’s apology.

* Financial and commercial redress - working out
the detailed terms on which agreed commercial
settlement assets might be transferred - for
instance, valuation matters, terms of leasebacks,
disclosure of information about the assets. For more
complex settlements, smaller sub-groups might be
set up to look at types of assets such as forestry.

e Cultural redress - considering the application
of specific redress options to meet claimants’
interests in wahi tapu, resource management
and access to traditional food and resources, and
ongoing relationships with the Crown.
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Deed of Settlement

A Deed of Settlement is the comprehensive and final
agreement reached between the Crown and a claimant
group. A Deed of Settlement sets out in detail the
redress that the Crown will give to the claimant group
in order to settle their claims. The redress may include
the Crown’s acknowledgements and apology, payment
of cash, the transfer of lands within the claim area, and
mechanisms for recognising other important interests
that the claimants might have. It is essential that the
Deed include:

* mutual acknowledgements about what is being
settled - all historical claims (claims regarding
actions or omissions of the Crown prior to
21 September 1992) of the claimant group

* astatement by the claimant group that
the settlement is accepted as fair, final and
comprehensive, and

* an acknowledgement that once the claims are
settled, the jurisdiction of the courts and the
Waitangi Tribunal over the claims is removed, any
memorials on former SOE properties are removec
and any landbank arrangements in relation to ine
claimant group are wound up.

The Deed can also include:

* the background to the negotiations, including a
history of the claims, any previous investigations,
hearings before the Waitangi Tribunal (if there have
been any), and any relevant court decisions

* an outline of the negotiations and agreemer ts
leading to the current settlement, including on
Agreement in Principle or any other unoaartakings
entered into between the Crown ar:i the
claimant group

* the parties’ intentions regardir. y the ongoing Treaty
relationship between the Crawn and the claimant
group, and

+ astatement that the settlement of all historical
claims of that zlaiinant group does not affect that
claimant grcp’s right to pursue claims against the
Crown fziacts or omissions after 21 September
1992, 1inciuding any claims based on aboriginal or
custoniary rights, and that the Crown also retains
the right to dispute such claims.

Cabinet must approve the content of a Deed of
Settlement before it can be initialled by mandated
representatives prior to ratification by the wider
claimant group. Usually, legislation is then required

for the Deed to become unconditional. Prior to the
introduction of legislation the claimant group will have
ratified and established a governance entity to hold and
manage the settlement assets. For some small claims,
settlement legislation is not required and the Deed will
state that it is a binding agreement on signing by the
Crown and claimant group representatives.
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EXAMPLE - HAPU INTERESTS IN THE NGATI
RUANUI DEED OF SETTLEMENT

The following examples show how particular hapl
interests were met in the Ngati Ruanui settlement.

During the negotiations between the Crown and Ngati
Ruanui, the Ngati Ruanui mandated representatives
sought redress involving the Turuturu Mokai pa site.
This site was particularly significant to one Ngati
Ruanui hap, Ngati Tupaia, as it was the site of an
important battle they had fought during the Taranaki
Wars. The mandated representatives sought the return
of the site for Ngati Tupaia.

The Crown (and the South Taranaki District Council,
who owned or administered parts of the site) agreed
to transfer the site to the Ngati Ruanui governance
entity, subject to on-going public access over part

of the site. Following its transfer to the Ngati Ruanui
governance entity, it is intended that the site will be
transferred to Ngati Tupaia, once an appropriate entity
to receive the site on behalf of Ngati Tupaia has been
established.

Other settlements where separate provision for hapt
or whanau interests have been agreed include th2
Ngati TGrangitukua settlement (1998) and Ngai Taivu
settlement (1997).

Role of third parties in
settlement negotiations

OTS is often asked abaut tiie role of parties other than
the Crown and claimants in settlement negotiations.

Negotiations arc o 2tween the Crown and the
claimant aroup concerned. Other parties such as
local authuriiies, private individuals or special interest
groups may have a strong interest in the outcomes
¢f e negotiations, but this does not give them a
‘seat at the table’. However, communicating with
other parties appropriately during the negotiations
can both improve the redress available, and improve
acceptance and understanding of the eventual
settlement. Examples of how this can occur are
considered next.

LOCAL AUTHORITIES

Local authorities are often responsible for managing
many of the reserves in their area. These reserves may
cover both land owned by the council and land owned
by the Crown that has been set aside as a reserve
Land owned by or vested in a local authority is'nc:t
available for use in Treaty settlements, unle<s the
local authority offers it for use. The Crowr. clso prefers
that the consent of a local authority ad'ministering a
Crown-owned reserve is obtained, if it i5 to be used in
a settlement.

If a claimant group is interes:eain a Crown-owned
reserve administered by « lo:al authority, the Crown,
claimant group and l2cc! authority can work together
to meet the interezts o all parties concerned. Options
include transfe ring title to the claimant group

but with theiocal authority retaining control and
manageiiai, perhaps with input from the claimant
grouo. Retaining rights of public access to reserves
will usually be a condition of use if the reserves

ke come part of a settlement.

Local authorities can also be involved in discussions
on natural and physical resource management issues,
airports or street names, as well as reserves that they
own outright. Because local authorities are not part of
the Crown, they cannot be bound to commitments on
their part in a settlement unless settlement legislation
affects their rights and duties. However, they may well
agree to undertake certain actions (such as working
on water quality or changing a street name) and this
is often recorded in the Deed of Settlement as having
happened. The main example of redress with a general
impact on local authorities in a claim area is the
Statutory Acknowledgement (see pages 122-123).

The Crown recognises that the long-term success

of settlements will depend very much on effective
working relationships at the local level. Good
consultation during the negotiations lays the
foundation for this. To promote such relationships,
the Crown is willing to facilitate discussions between
claimant groups and local authorities. The Crown,
through a letter from the Minister for Treaty of
Waitangi Negotiations, can encourage local authorities
to enter into Memoranda of Understanding with
claimant groups.




PRIVATE INDIVIDUALS OR ORGANISATIONS

As previously noted, private land is not available for
use in settlements. Many areas of Crown land are also
subject to private property rights for the benefit of
third parties. These rights include easements, licences
and leases. The Crown ensures that third parties are
notified and their interests are suitably protected in
settlement arrangements.

THE GENERAL PUBLIC AND
PUBLIC INTEREST GROUPS

In negotiating with Maori to settle historical Treaty
claims, the government is aware that there is
widespread public interest in the Treaty claims
settlement process, particularly if it involves
conservation land or a change in the way it is
managed. It is generally not practical or appropriate
to discuss settlement options publicly until there

is a broad measure of agreement between the
Crown and mandated representatives. Both parties
need confidentiality to explore ideas and express
themselves freely.

However, as a negotiated settlement develops,

there are situations where a certain level of public
communication is not only helpful, but vital fer

wider acceptance of the settlement. This micy
happen through contact with a number ¢ riational
conservation organisations that reprezent the public
interest in conservation matters For £xample, the
New Zealand Fish and Game ©cuinlil has authority by
law to advise the Minister ¢f Conservation on matters
affecting sports fish and garae and the New Zealand
Conservation Author.ty ias been established by law
to advise the Minicter of Conservation on matters
affecting concarvation legislation. There are also a
number of as:2plished public interest groups, such as
the Federated Mountain Clubs of New Zealand and
Fzlerated Farmers, with whom it may be appropriate
te consult from time to time.

The Crown acknowledges the value of communicating
with the public, and with local authorities and special
interest groups, about settlements that concern public
conservation land, or Crown lands administered by
local authorities. However, communication does not
give third parties the right to veto any aspect of the
settlement or to alter agreements reached bctweer,
the Crown and a claimant group. Nevertheless

such communication does enable both the Ciown

and claimant group to make decisiorsanaut the
settlement redress from a good wi.derstanding of

the potential impact on the wider community. It

also helps make settlements hecter understood and
more acceptable to the nubl ¢ at large, and therefore
more durable.
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Ratification

The Deed of Settlement initialled between the Crown
and the mandated representatives must be clearly
approved by the wider claimant group before it
becomes binding. This approval process is called
ratification.

The key part of the ratification process is a postal
ballot in which all members of the claimant group
over the age of 18 are eligible to vote. Because many
members of the claimant group will live outside their
rohe, a postal ballot is an essential and not an optional
part of the ratification process.

For this reason, it is essential that a claimant group
has developed a register of its members by this stage
in the settlement process. The register is a critical tool
for providing members with the opportunity to take
part in the ratification process through hui, receiving
material explaining the settlement offer, and the
postal ballot.

To gain approval, the claimant representatives

must communicate with their hapa or iwi members
about the details of the proposed settlement. This
communication will build on earlier consultation
between mandated representatives and the \viunar
claimant group. Communication must alsc be open
enough to make sure that all members of the claimant
group, including those who live outsiae their rohe, can
take a full part in the discussion tnatis part of this final
decision-making stage. The rnanuated representatives
usually publish a written suraniary of the Deed of
Settlement, which is cistributed as widely as possible.
This publication cemnt!ements the communication
meetings orgariseu vy the mandated representatives.
Because of the irnportance of the ratification

process, i is essential to allow claimant group
members enough time to consider the proposed

Teed uf Settlement. Experience has shown that
communication with claimant group members during
the ratification process is considerably enhanced

if they have had regular opportunities throughout

the negotiations process to discuss progress with
mandated representatives.

MAKING SURE THE RATIFICATION PROCESS
IS ADEQUATE

Like mandating, the ratification process is for the
claimant group to work through, but the Crown

will not sign a settlement if the process used was
inadequate, or if the claimant group does not ¢ ei:rly
support the proposed settlement. OTS therefoi 2 iceps
in close contact with the mandated repre<entatives to
help them ensure that the ratification yvocess will be
acceptable to the Crown. The basic principle is that all
adult members of the claimant gi2up must have the
opportunity to have a say. Thc most effective way of
doing this is through a posial hallot.

FUNDING FOR RAT!+iCATION

The Crown meak=s funding available to the mandated
representativac to cover ratification processes.
Ratificaticn iiivolves significant costs to a claimant
groun. Therefore, claimant groups need to plan for
tiiis when assessing their funding needs at the start of
rie gotiations.

HAPU CONSULTATION, HUI AND
POSTAL BALLOTS

To help make this final decision on ratification,
claimant groups may use a combination of postal
voting, communicating directly through hui held
inside and outside their rohe, and written material
sent directly to members of the claimant group. In
designing a ratification process, claimant groups will
obviously need to consider the views of hapt and the
tikanga of those affected. They also need to make
sure that as many members of the claimant group as
possible may take part in the decision. Postal ballots
in particular are very important for gathering views if
claimant group members are scattered throughout the
country - as many claimant groups are today. For this
reason, it is important that the claimant group register
is as up to date as possible and everyone on the
register has been verified as a member of the claimant
group. Whakapapa is the basis for verification.

Postal ballots should be conducted by an independent
returning officer. Voting forms should ask eligible
voters whether they vote to approve or disapprove

of the Crown settlement offer, and, if they approve,
authorise that the Deed of Settlement be signed

by a named individual or individuals on behalf of

the claimant group. Often, but not always, those
authorised to sign are the mandated representatives.
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Governance entities -
Crown principles

By this time, mandated representatives should have
developed their ideas about the type of governance
entity that will best serve the needs of their claimant
group after the settlement is completed. The term
governance entity simply refers to the legal entity the
claimant group will use to represent them and to hold
and manage the settlement redress to be transferred
by the Crown under the Deed of Settlement. This
includes not just the commercial and financial assets
to be transferred, but also the cultural redress. The
latter includes Statutory Acknowledgements, Deeds
of Recognition, camping entitlements, Protocols with
government departments and agencies and other
cultural redress.

It is @ matter for the claimant group to choose

a governance entity that will serve their needs

and reflect their tikanga. However, to fulfil its
responsibilities to taxpayers and all members of a
claimant group, the Crown has developed a set of
principles against which proposed governance entiti»s
are assessed. If the proposed governance entity is
consistent with these principles - which are normca!!y
included in the Deed of Settlement - the Crowv~i s able
to transfer settlement assets to the claimeant ¢roup,
once any settlement legislation is enaztea.

The Crown’s principles for post-s2i*ie.nent governance
entities are that the entity has a structure that:

* adequately represents ai' rnembers of the
claimant group

* has transparent ('acision-making and dispute
resolution prosauures

« s fully accountable to the whole claimant group

* ensur2stie beneficiaries of the settlement and the
herneliciaries of the governance entity are identical
wnen the settlement assets are transferred from
the Crown to the claimant group, and

* has been ratified by the claimant community.

Ensuring that the governance entity is consistent with
these principles means that the Crown is meeting its
responsibility to all New Zealanders to ensure that
settlement assets are managed by and for those who
will rightfully benefit from the settlement. These
concerns are, of course, equally important to members
of the claimant group who will want to see good
management of their settlement assets.

The Crown cannot transfer the settlement redress
to a claimant group until they have a governance
entity that has been considered and ratified by the
members of a claimant group. For this reason, the
Crown requires claimant groups to have ratified an4
established their governance entity by the time the
legislation implementing a settlement is intreducec
to Parliament.

Choosing a governanca eitity

A governance entity is the tody or entity that a
claimant group chooss 0 iepresent members
following a settlement. 1ne governance entity also
holds settlement as:ets and makes decisions on how
these assets /il he managed and how any benefits
derivedirrcm hese assets are used for the benefit of
claimaiicgroup members.

Based on the experience of claimant groups, it is
urikely that an existing tribal governance entity will
meet the needs and purposes of claimant groups
following a settlement. Existing entities may not be
legal entities, and may also lack transparency or not
be representative of the entire claimant group.

Although on the surface the range of options for
claimant groups seeking to develop a new governance
entity is quite large, in practice the number of options
that meet the needs and purposes of such groups
following the conclusion of a settlement is relatively
small. OTS urges claimant groups to seek appropriate
professional advice when considering their options for
a governance entity.

Increasing numbers of claimant groups have found
that private trusts, with subsidiary trusts or companies
to manage the settlement assets, meet their post-
settlement objectives. The Crown is also comfortable
about transferring settlement redress to such entities.

Two existing types of governance entity—a Maori Trust
Board established under the Maori Trust Boards Act
of 1955 and a governance entity established through
private legislation - require some further comment at
this point.
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Reviewing and ratifiying a
governance entity

While a claimant group’s mandated representatives
will have the leading role in exploring and developing
options for a governance entity, they must also give all
members of the claimant group the chance to review
and ratify their proposed entity.

The ratification process for a post-settlement
governance entity may be carried out at the same
time as the members of a claimant group consider
whether or not to ratify a Deed of Settlement, or it
can occur as a separate process. Whichever is the
case, the proposed post-settlement governance entity
must be ratified by the members of the claimant
group and established as a legal entity before the
Crown can introduce settlement legislation and
transfer the redress provided in the settlement to the
claimant group. The Crown must also have had the
opportunity to assess the proposed governance entity
against its principles before the wider claimant group
membership is asked to ratify that entity. The Crown’s
review of the entity against the principles will take ir.
any subsidiaries of that entity as well.

The ratification process for a governance entity will be
similar to that used to ratify a Deed of Setticnicnt and
the Crown’s review of the ratification process will also
take a similar form.

DOES THE CROWN REQLIRC SETTLEMENT
ASSETS TO BE USED FCOk PARTICULAR
PURPOSES?

No. Settlement is,aws belong to the claimant
group and it < for members, through the
governance ¢ atity, to decide how best to use their
redress provided that this is for the benefit of the
cla’menc group. Of course, the Crown hopes that
t':~ use and distribution of settlements should
1.elp improve the social and economic status

of Maori, but the way to achieve this is for each
claimant group to decide.

The Crown has developed a set of questions that
members of claimant groups can use during the
ratification process to assess whether they will support
the proposed post-settlement governance entity. These
questions must be answered in any communicatior
material used by mandated representatives of 2
claimant group during the review and ratificatior
process for a post-settlement governance entitv.

The Crown also uses the answers to these queastions to
assess whether the proposed entity meeiz the principles
of representation, accountability and transparency.
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Twenty questions on governance

INFORMATION REQUIRED IN DISCLOSURE
MATERIAL FOR GOVERNANCE ENTITIES

In the twenty questions:

a beneficiary is a person who is entitled to benefits
from a Deed of Settlement of historical claims
between Maori claimants and the Crown

benefits can take a range of forms, and it is up to
the governance entity to make the decisions on
how those benefits will be distributed. For example,
scholarships, kaumatua flats, marae maintenance
and health initiatives for members are various
types of benefit. There could also be ‘intangible’
benefits such as the increased vigour and strength
of a claimant group because of an increase in the
number of members who speak te reo and are
integrated into their own tikanga

the governance entity is the representative,
accountable and transparent body that receives
and manages the settlement on behalf of the
claimant group. It will:

- represent the claimants in regard to the
settlement

- make decisions on how to manage any re'ress
received in the settlement package ‘cach,
properties and other redress), and

- make decisions on how benefiiz (if any) are

passed to the beneficiaries ¢t thie settlement

a member is a beneficiar, who is registered with
the governance entity in 1 2lation to the Deed of
Settlement, and

a representati''c 15 a person who is elected to the
governance cinity.

GENERA!

WiAT IS THE PROPOSED GOVERNANCE ENTITY

AND ITS STRUCTURE?

» Briefly describe the governance entity, any bodies
accountable to it (such as asset management and
benefit distribution bodies), and the relationship
between the governance entity and those bodies.

HOW WAS THE PROPOSED GOVERNANCE

ENTITY DEVELOPED?

*  What opportunities were there for beneficiaries
of the settlement to provide input in the
development of the proposals?, and

* To what extent were matters of tikanga and
kawa considered in the development of the
governance entity?

3.

WHAT IS THE RELATIONSHIP BETWEEN THE
PROPOSED NEW GOVERNANCE ENTITY AND
EXISTING ENTITIES (IF ANY) THAT CURRENTLY
REPRESENT THE CLAIMANT COMMUNITY?

*  What happens to the existing entities once the
new entity is established?

REPRESENTATION

4.

HOW CAN BENEFICIARIES OF THT SETTLEMENT
PARTICIPATE IN THE DEVELOPINEMT OF THE
GOVERNANCE ENTITY?

*  Who are the beneficiarias or the settlement?

* Are all beneficiaries eniitled to register as
members?

*  What are the henefits of registration?
e Are ther» any registration requirements?
*  Hov wil eligibility for registration be verified?

* *ha makes decisions on registration and how
«re those decisions made?, and

* Can those decisions be appealed, and if so, how?

HOW DO MEMBERS HAVE A SAY IN WHO THE
REPRESENTATIVES ON THE GOVERNANCE
ENTITY WILL BE?

* How many representatives will there be on the
governance entity?

*  Who can be a representative?

* Are they chosen on iwi, marae, hapt, whanau or
other group basis?

* How will they be chosen?

* How do members know when an election is
due?, and

* How do members exercise their vote?

HOW OFTEN AND HOW WILL THE
REPRESENTATIVES CHANGE?

*  What is the term of office for a representative?,
and

* Under what circumstances (if any) can a
representative be removed?

ACCOUNTABILITY

7.

WHAT ARE THE PURPOSES, PRINCIPLES,
ACTIVITIES, POWERS AND DUTIES OF THE
GOVERNANCE ENTITY AND ANY BODIES
ACCOUNTABLE TO IT?

*  What are the duties and obligations of the
representatives?




10.

.

* Do the governance entity and any bodies
accountable to it have to act exclusively for the
benefit of beneficiaries?, and

*  Who exercises control over any bodies
accountable to the governance entity?

WHICH DECISIONS WILL MEMBERS HAVE A SAY

IN AND HOW?

* As well as having a say in who the
representatives on the governance entity will
be, will members have a say in any decisions
made by the governance entity?

*  What notice, quorum and other relevant
provisions will there be relating to meetings of
members?

*  What voting rights do members have at hui
called by the governance entity (such as the
AGM)?, and

« What majority will be required to pass a
resolution at a meeting of members?

HOW ARE DECISIONS MADE BY THE
GOVERNANCE ENTITY?

* How often do the representatives meet?

*  What quorum and other relevant provisions
will there be relating to meetings =1 the
governance entity?

* How are these meetings pukiiciced?, and

* Can members attend thc¢se meetings and what
rights do they have at these meetings?

WHO WILL MANAGT THE REDRESS RECEIVED IN

THE SETTLEMENT?

«  Will different bodies manage different aspects
of th= edress?

* A= ne relationships between the
rzpresentational, commercial and social
functions of the governance entity clearly
defined?, and

* Are there any limitations on management
decisions on holding or using assets, for
example, do any transactions require the
consent of members?

WHO WILL DETERMINE WHAT BENEFITS ARE
MADE AVAILABLE TO BENEFICIARIES?

* Can the function of determining benefits be
delegated by the governance entity?

12.

13.

14.

15.

WHAT ARE THE CRITERIA FOR DETERMINING

HOW BENEFITS ARE ALLOCATED AND

DISTRIBUTED?

* Are these criteria set in the constitution of the
governance entity or are the decisions left to
the representatives?

HOW WILL THE PEOPLE MANAGING ASSFES

AND DETERMINING BENEFITS BE ACCOUNTABLE

TO BENEFICIARIES?

*  Will there be regular hui ¢t cther reporting
processes for the representatives to report to
beneficiaries?

*  What reports viili hereficiaries receive?

* How will roles and responsibilities be separated
to clearly"Jderine the limits of power that each
office i olcer has?

e A.ethzre any limitations on liability of the
representatives?

* Can the representatives be directors or
employees of any bodies accountable to the
governance entity?, and

*  What would happen if a representative had a
conflict of interest in a decision or transaction
of the governance entity?

WHAT ARE THE RULES UNDER WHICH THE
GOVERNANCE ENTITY AND ANY BODIES
ACCOUNTABLE TO IT OPERATE?

* How do members get access to the rules (trust
deeds or constitutions) of the governance
entity and any asset management and benefit
distribution bodies?, and

*  What legislation is particularly relevant to the
rules (such as Companies Act 1993, Trustee Act
1956, Perpetuities Act 1964, Te Ture Whenua
Maori Act 1993)?

ARE THERE ANY INTERIM GOVERNANCE

ARRANGEMENTS IN THE PERIOD BETWEEN THE

ESTABLISHMENT OF THE GOVERNANCE ENTITY

AND THE DATE THAT THE SETTLEMENT ASSETS

ARE TRANSFERRED? IF SO, WHAT ARE THEY?

* Who will represent beneficiaries of the
settlement during the interim period?

*  What can they do?, and
*  Will there be interim elections?




16. HOW WILL THE STRUCTURE AND THE RULES OF
THE GOVERNANCE ENTITY AND ANY BODIES
ACCOUNTABLE TO IT BE CHANGED?

* How can the structure and the rules of the
governance entity be changed?

» Are there any rules that cannot be changed?,
and

* How can the relationships with any bodies
accountable to the governance entity be
changed?

17. WHAT ARE THE PLANNING/MONITORING/
REVIEW PROCESSES FOR DECISIONS OF
THE GOVERNANCE ENTITY?

18. WHAT IF MEMBERS DO NOT AGREE WITH A
DECISION MADE BY THE GOVERNANCE ENTITY?

*  Can members call a special meeting of the
governance entity?, and

* Are there dispute resolution procedures for
particular issues?

TRANSPARENCY

19. HOW OFTEN WILL ACCOUNTS BE PREPARED
AND AUDITED?

*  Who prepares the accounts?
* How is the auditor chosen?
* Can arepresentative be the auaitor?, and

*  Will members have acce:s to copies of
accounts?

20. WILL BENEFICIARIES RECEIVE INFORMATION
ABOUT DECIS'OIIS THAT AFFECT THEM? HOW?
HOW OFTEM*

* Canth»?y get acopy of the rules of the
gaveinance entity (see question 14)?

» \Will they get Annual Reports and other regular
reports?

* Can they get minutes and resolutions of
meetings of the representatives?, and

*  Where do they get further information?

Settlement legislation

Nearly all Deeds of Settlement require settlement
legislation to be passed. This means that the
settlement does not take effect until Parliament hzs
passed an Act for this purpose. Settlement legisiction
is needed:

* to ensure the finality of the settlement b’ removing
the ability of the courts and Waitar:zi Tribunal
to re-open the historical claims o. th2 Deed of
Settlement

« to provide for statutory irst:uments such
as Statutory Acknowledg2rnents or Overlay
Classifications to be apnlied

* to remove statutcry memorials from land titles in
the claim ar<a, and

* tovest 'andin the governance entity on behalf of
the ~laimant group if normal administrative land
tiancfer processes would not be appropriate.

CRAFTING SETTLEMENT LEGISLATION

The Parliamentary Counsel Office drafts bills

for introduction to Parliament. The mandated
representatives receive copies of the draft bill, so
they can be sure that it gives full effect to the Deed
of Settlement. Deeds include a provision that the
claimant group agrees to support the legislation once
it is introduced.

PARLIAMENTARY PROCESS

Figure 2.16 shows the various stages in passing a bill.
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Implementation - making
the settlement happen

By the time the implementation phase of a settlement
begins, the claimant group will have established

a governance entity to hold and manage the
settlement assets. The governance entity will also
have responsibility for managing the implementation
of the settlement.

OTS oversees the implemetation of settlements

on behalf of the Crown. OTS liaises with other
government agencies involved in the settlement to
ensure that all agreed deadlines for handing over
settlement assets to the governance entity are met.
OTS also monitors whether the Crown meets all other
requirements of the settlement.

Other Crown departments and agencies have
significant responsibilities during the implementation
phase. Where redress involves an ongoing relationship
between a department or agency and the governance
entity, managing that redress is the responsibility of
the department or agency concerned. In the case

of a Conservation Area, for example, that is the
Department of Conservation.

Among a governance entity’s specific respon=ioilities
during implementation are:
+ applying for resource consents if reeded, and/or

+ deciding who will represent tre 1cvernance
entity if representation is =31t o1 the redress - for
example, as a statutory aa ‘iser or member of a
statutory board.

Among the Crowr sk2y responsibilities are:
* raising titlz tor property to be transferred

* exerutio.n ui encumbrances (covenants, leases,
licences) affecting settlement properties, and

notirying other parties directly affected by
settlements.

Both the Crown and mandated representatives need
to develop detailed work plans for implementation, to
ensure it is carried out as efficiently as possible.

Tainui’s Te Kauhanganui building at i:cpuiopu

Building a futura

As the title to ti:is guide suggests, settlements of
historical claimiz are intended both to heal the past
and buila a future. While the cash or assets provided
as sotuement redress may not meet all the needs

and aspirations of a claimant group, the Crown

n¢ 2s contribute through settlements to a platform

for future development. Once the initial phase of
implementation outlined above is over, the future

is largely in the hands of the claimant group. Their
governance entity picks up the responsibility for
managing and developing settlement assets. In doing
S0, it remains accountable to the wider claimant group
through the decision-making and reporting processes
approved by the claimant group.




Settlement redress

This part looks at the possible components of redress
available in a negotiated settlement:

» the acknowledgements and apology made by the crown
for the wrongs caused to the claimant group

the ways in which Crown assets can be transferred
to the claimant group to help meet economic or
cultural interests.

other ways in which the claimant group can be recognised
- for instance, by involving it in decision-making

about resources of cultural significance, and the legal
mechanisms, known as Statutory Instruments, used to
recognise cultural interests.
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Settlement redress

So far this guide has looked at the Crown’s policy
framework and the negotiations process. It has also
briefly mentioned some of the different types of
redress available. This section looks in more detail at
the options for settlement redress. This includes:

* the acknowledgements and apology made by the
Crown for the wrongs caused to the claimant group

* ways in which Crown assets can be transferred to
the claimant group to help meet their economic
interests

* ways in which Crown assets can be transferred
to the claimant group to help meet their cultural
interests, and

» other ways in which claimant groups’ interests
can be recognised - for instance, by involvement
in decision-making about resources of cultural
significance.

Not all the redress options discussed will be
relevant to every settlement - some settlements
may involve only two or three different items of
redress. New redress options, or new applications
for existing options, could also be developed in
future negotiations to meet different interests or
circumstances. However, the existing options do offe!
a very wide range of redress to meet interests «.nd
values that claimant groups have so far identitied
as being important to them. They also hae the
advantage of existing Cabinet approval, and have
become familiar to government 'ex2, tments,
local authorities and others irvoied in settlement
implementation.

Main aims of settlements

The overall aims of negotiations are to reach a
settlement that:

» isintended to remove the sense of grievance

* is a fair, comprehensive, final and durable
settlement of all the historical claims of ti.2
claimant group, and

* provides a foundation for a new a:id ¢ontinuing
relationship between the Croviivand the
claimant group, based on the grinciples of the
Treaty of Waitangi.

How do settlements aive offect to these aims?
In practice, for a sett'einent to achieve these aims
means that:

* the Crown 1acognises the wrongs done - it
does thistnrough the historical account, Crown
«cknowledgements and apology

« the Crown provides financial and commercial
redress, in recognition of breaches by the Crown of
the Treaty of Waitangi and its principles, which can
be used to build an economic base for the claimant
group, and

» the Crown provides redress recognising the
claimant group’s spiritual, cultural, historical
or traditional associations with the natural
environment, sites and areas within their area of
interest - often called cultural redress.

Together these three areas of redress make up a
balanced settlement package that the claimant
group may accept in final settlement of their
historical grievances.
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Historical account, Crown acknowledgements

of breach and apology

Significance

Among the first and most important items in a Deed
of Settlement are the historical account, Crown
acknowledgements and apology, collectively known as
the Crown Apology. They may be seen as the first step
in reconciling and healing the relationship between the
Crown and the claimant group.

The historical account provides a basis for the Crown
acknowledgements and apology. It summarises the
key facts about the relationship between the claimant
group and the Crown that gave rise to a breach or
breaches of the Treaty of Waitangi and its principles,
as agreed between the Crown and the claimant group.
The Crown acknowledgements and apology go on to
recognise these breaches and the losses, resentment
and grief suffered by the claimant group. In turn,

the Crown, by expressing its regret and unreserved
apology, lays a foundation for settling the historical
claims of the claimant group.

The Deed of Settlement may set out the historical
account, Crown acknowledgements and apology in
Maori and in English. Claimant groups may also wisn to
include opening karakia and waiata.

It is now possible to look more closely at ezch
of the elements of the historical acccunt, Crown
acknowledgements and apology.

Contents of the historical account

The historical account is an agreed statement bet\vcen
the Crown and the claimant group that:

* narrates the events that form the factual
background and foundation for the his:crical
claims, and

» refers to the Treaty-based rel2tioi.sh.p between the
Crown and the claimant group, and the events that
led to the breakdown of that relationship.

The historical account dcesnot need to be complex
or long. It should be 2/ accurate summary of the
historical backg»»ui.a. This gives the text authority
and helps the general public to understand the
basis fo: th e sattlement, because it puts the redress
includza iry the settlement into proper context. In
settlement legislation, the historical account or a
summary may form the Preamble to the Act.

Content of the Crown
acknowledgements

In the acknowledgements, the Crown accepts its
responsibility for breaches of the Treaty of Waitangi
and its principles and may go on to recognise:

* the pain and suffering caused by the grievances
arising as a result of the Crown’s breaches of the
Treaty and its principles

« contributions the claimant group has made to the
public benefit, and

* the consequences of the breach, including
landlessness and social impacts.

Depending on their length and form, the Crown’s
acknowledgements may be included in the
settlement legislation.




Contents of the apology

In the apology, the Crown formally expresses its
regret for past injustices suffered by the claimant
group and breaches of the Treaty of Waitangi and
its principles. It is a clear response by the Crown

to the matters set out in the historical account and
Crown acknowledgements. The apology makes very
significant steps towards:

* recognising the impact of the Treaty breaches on
the claimant group

+ restoring the honour of the Crown, and

* rebuilding the relationship between the Crown and
the claimant group.

The scope and language of the apology should reflect
the seriousness of the grievances for which the Crown
apologises, and the nature of the settlement. It should
highlight the key breaches and other wrongs for which
the Crown accepts responsibility.

The settlement legislation will also include the text
of the apology in Maori and English. This means that
Parliament approves the apology as a statement of
the Crown’s views on its past Treaty breaches, ard
records the settlement of the grievances caused by
those breaches.

Development of the historical
account, Crown acknowledgements
and apology

PROCESS

It is often useful to set up a working party te-d=velop
these documents, usually involving historians working
for the Crown and claimant group necotiating teams.
Usually the claimant group provides iiiformation about
their view of the Treaty breaches a4 tie events

that gave rise to them. The Crown members of the
working party may then prepare a draft text of the
historical account to be discussed with the mandated
representatives. Whzn th2 working party has reached
agreement on the a4, they will refer it to the core
negotiating teams for approval. A similar process
would ba foiaveed for the Crown acknowledgements.
Then, the Zrown will draft its apology and discuss

it with the claimant group. The apology will express
ti.2 Crown’s regret for the breaches of the Treaty and
ics principles described in the historical account and
Crown acknowledgements.

CONCESSIONS ARE MADE ON A
‘WITHOUT PREJUDICE’ BASIS

As with all other aspects of negotiations, the Crown
and the claimant groups are not bound by, and do not
accept liability for, concessions they make in drafting
the historical account, Crown acknowledgements and
apology. They are not bound until they have signed
the Deed of Settlement. Should negotiations break
down, the matters discussed in negotiations cannot be
used as evidence in Waitangi Tribunal hearings.




Financial and commercial redress

Financial and commercial redress means the part

of the settlement that is primarily economic or
commercial in nature, and which is given a monetary
value. This value is the redress quantum. Financial
redress refers to the portion of the total settlement
the claimant group receives in cash and commercial
redress refers to any Crown assets, such as property,
that contribute to the total redress quantum. In this
section we discuss:

* the aims of financial and commercial redress

+ limitations on financial and commercial redress and
how a redress quantum is negotiated, and

« forms of financial and commercial redress - these
include cash and the ways in which Crown and,
in some limited circumstances, memorialised
State-Owned Enterprise or Crown entity land, can
be used in settlements.

Aims of financial and
commercial redress

The key aim of providing a redress quantum to
claimant groups is in recognition and settlement »f
historical claims against the Crown under the Treaty of
Waitangi. A guiding principle is that that the guantum
of redress should relate fundamentally tc tr.2 nature
and extent of the Crown’s breaches o. the Treaty and
its principles.

Financial and commercial reirezs also recognises that
where claims for the loss'of 12nd and/or resources

are established, the Cicwn’s breaches of the
principles of the Tre.ty will usually have held back
the potential economic development of the claimant
group concerrie d. The Crown does not provide full
compensaticn based on a calculation of total losses
to the cianmant group, for the reasons explained on
nan 2 RS, but it does contribute to re-establishing an
eccnomic base as a platform for future development.

The Crown does not spell out how claimant groups
must use their financial and commercial redress.

This is a matter for the claimant group to determine
according to the rules of their governance entity.
Claimant groups that have settled so far have invested
their redress to produce income to fund their long-
term development.

The development of the Crown’s
approach to financial and
commercial redress

The task for the Crown in developing the current
settlement policy was to devise an approach to
financial and commercial redress that, withir. =
negotiated settlement as a whole:

* enables the claimant group’s sense o grievance to
be resolved

» contributes to the economic and social
development of the claimeant group

* s fair between claimant groups, and

* takes account of Mew Zealand’s ability to pay,
considering.al the other demands on public
spending sach as health, education, social welfare,
trans: ot 2nd defence.

DISCONTINUANCE OF THE
S5ETTLEMENT ENVELOPE

The concept developed by the Crown in the period
1992-94 to meet the concerns set out above was
called the Settlement Envelope, also called the

‘fiscal envelope’. The government of the time set the
total dollar amount it assessed that New Zealand as
a whole could afford to devote to Treaty settlements.
The amount set aside in the Settlement Envelope
was $1,000 million in 1994 dollars, to be spent over
about 10 years.

The idea of a Settlement Envelope and the amount
set aside for it by the government were not well
received by Maori. Many Maori thought that it was too
soon to set an overall limit or fiscal cap on redress for
historical claims. Many were also worried that claims
settled later would be at a disadvantage, despite

the government’s intentions. The total amount of
$1,000 million was also seen by many as arbitrary
and insufficient.

In 1996, after a number of settlements had been

successfully negotiated, the fiscal cap was abandoned.
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Negotiating the redress quantum

Treaty settlements involve more than money, and
most claimant groups want to see spiritual, cultural
and environmental concerns met as much as economic
ones. Nevertheless, the quantum issue will usually be
of critical importance in negotiations. The Crown’s
general approach can be considered under the
following headings.

FULL COMPENSATION FOR ALL THE
ECONOMIC LOSSES OF A CLAIMANT GROUP
IS NOT AVAILABLE

It is impossible to put a precise value on the economic
losses resulting from most historical Treaty breaches.
This is because so much time has passed, and because
identifying the effects of various causes on the
economic status of the claimant group today is such a
complex matter. Also, given the overlaps between
many claimant groups, determining the loss to each
claimant group would be impossible. European
settlement has also brought benefits to Maori that
cannot be easily expressed in money terms. Howeve,
many commentators estimate that the losses to Mauri
amount to tens of billions of dollars.

Even if an acceptable method of calculating ti e .0sses
resulting from the Crown’s Treaty breac:.2s could be
developed, and if the result was to es-ablish that
losses did amount to such huge su™s itis clear that a
full compensation or ‘damages’ aporoach to redress
would place too great a bura=n on the present and
future generations of taxpavers. For that reason, it
would not be practicibi~ or generally acceptable to
the New Zealand puc'ic. Negotiations are instead
aimed at a fair \cve | of redress, taking all the
circumstances into account.

FACTORS THE CROWN TAKES INTO ACCOUNT IN
DEVELOPING ITS QUANTUM OFFER

In deciding how much to offer, the Crown mainly takes
into account the amount of land lost to the claimant
group through the Crown’s breaches of the Treaty ai d
its principles, the relative seriousness of the brcaihe:
involved (raupatu with loss of life is regarde i a. tie
most serious), and the benchmarks (measures) set by
existing settlements for similar grievai zes. Secondary
factors are the size of the claimant g-oup today,
whether there are any overlappin? ciaims and any
other special factors affecting the claim.

By considering all these foctors for each claim, the
Crown aims to ensur2 tairtiess and consistency in

the quantum offerz razde to claimant groups. Before
determining its quantum offer, the Crown gives
mandated *cpi2sentatives the information it has
available aritne types and amounts of land loss,

ana o1 oopulation size. This allows the mandated
renresentatives an opportunity to correct any errors of
fa:t, or present information from other sources.

WHAT SCOPE IS THERE FOR CLAIMANT GROUPS
TO NEGOTIATE ON THE QUANTUM OFFER?

After the Crown has presented its quantum offer, there
will usually be a period of negotiation on the amount
to be offered. The mandated representatives may

wish to draw various factors affecting their claims to
the closer attention of Ministers. A revised offer may
be made if Ministers think this is appropriate. The
quantum offered should be considered in the context
of the settlement as a whole, taking into account the
Crown’s acknowledgements and apology and any
cultural redress being offered.

The Crown will not, however, keep increasing the
quantum offered simply to reach a settlement. The
final offer must still be affordable and fair in relation
to settlements already reached. If the final amount
the Crown is prepared to offer is not acceptable to
the claimant group, they may prefer to withdraw from
negotiations.

Once the Crown and mandated representatives have
agreed on the overall quantum or redress amount,
there will usually be detailed discussions on the
mixture of cash and assets that will make up the
agreed amount.




CASH

Claimant groups may prefer to take all or part of

their redress quantum in cash. A settlement wholly

in cash might be suitable, for instance, if no Crown
land in the claim area is available for transfer and

the claimant groups would like to establish their own
fund to purchase properties on the open market or

to make other investments. The balance of cash and
assets needs to be determined by the mandated
representatives in consultation with the wider claimant
group before the Deed of Settlement is signed. One
benefit of a cash settlement is that it reduces the
costs of implementing the settlement for both the
Crown and claimant groups. Claimant groups may also
see greater flexibility and opportunity in negotiating
directly with third party vendors and with banks.

After settlement, investment decisions are a matter for
the governance entity to make according to its rules.

Purchase of Crown properties -
Treaty settlement landbanks and
surplus departmental property

Often, key aims for claimant groups are to rehuiid their
land holdings and to invest for future devclopment.
This reflects the importance of land to cuitural
identity. One way to achieve this is ¥ taking all or part
of the redress quantum in the feim cf available Crown
properties located in the claiiiiarca. In this process
assets are transferred from the Crown to the claimant
group at market valuation, in effect ‘spending’ the
redress quantum.

The Crown operate:s a system of landbanks covering
the whole coun:ry that hold a wide range of Crown
properti2s 2vailable for use in settlements. The total
valie o1 these properties as at December 2017 was
anproximately $400 million. These properties have
usually been placed in the regional landbanks at the
request of claimant groups after they have been
declared surplus to requirements by government
departments. They are, therefore, expected to be
the first choice of many claimant groups when they
are considering their commercial redress. Because
they have been set aside specifically for this purpose,
choosing these properties allows claimant groups to
receive properties that would otherwise have been
sold.

Sometimes a property may relate directly to Crown
breaches of the Treaty of Waitangi and its principles
(for example, the property may be in an area that was
confiscated under the New Zealand Settlements Act
1863). Generally, however, the Crown regards
commercial properties as substitutable.

Claimant groups can only receive commerciol 7.1 sets if
they are in their area of interest, but sometimes other
claimant groups have claims that cove. the same area.
In such cases of overlap, the Crown vill only transfer
properties where these overlaps 1'ave been addressed
by the claimant groups or wher2 it is able to offer
similar property to the.overiapping group or groups.

Land managed by the Department of Conservation is
not generally availch:¢ as commercial redress, but
individual sites of special cultural significance may be
considerac tcr cransfer to claimant groups as part of
cultural redress.

VAL UATION

Because claimant groups may be taking all or part

of their redress quantum in the form of commercial
assets, their negotiators will want to make the best use
of the money available, and assure the wider claimant
group that fair transfer values have been agreed.
Similarly, the Crown has a responsibility to taxpayers
to ensure it receives fair value for assets transferred
through the settlement process. Both these concerns
can be met by providing that properties will be
transferred at current market value using an agreed
method of reaching a value. The transfer values will be
included in the Deed of Settlement.

Where specific land and property held by government
departments and agencies is not surplus but is sought
by claimant groups it may be possible to consider two
other options. These are a Right of First Refusal over
specific Crown-owned property or the opportunity to
own and lease back Crown property.
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Natural resources including
geothermal and mineral resources

Natural resources are not available for general use in
settlements in the way that cash or surplus lands are.
There are three main reasons for this:

* there are existing arrangements for allocating and
managing natural resources on a national basis (for
instance, geothermal energy is managed under
the Resource Management Act 1991). It would
not normally be appropriate to create different
arrangements through Treaty settlements

» transferring rights to natural resources would
lead to significant risk for both a claimant group
and the Crown. For the claimant group, there is
no guarantee of income from such rights and
any income derived from such rights may vary
considerably over time. This income, therefore, may
not meet the expectations of the claimant group.
Because of the uncertainty of income, it is also
often very difficult to value such resources, and

« the Crown owns and manages nationalised minerals

(including petroleum, uranium, gold and silver)
under the Crown Minerals Act 1991, in the national
interest. It considers that it should continue to ug
so. These resources are therefore not avai 2oiz for
use in Treaty settlements.

However, Maori (like any other indiviacals or
companies) can use cash receivzed 11a settlement to
invest in natural resource dey<'oginents, through the
usual market and resource rranagement processes.

SURPLUS NATURAL RESOURCE-BASED ASSETS

If the Crown or a Crown entity has surplus natural
resource-hasiac assets in a claim area - for example,

a small nviro-electric or geothermal power station,
thcse usiets may be considered for use in a
sotteinent if the quantum allows. As with other
commercial assets, transfer to the claimant group
would be at market valuation. Redress involving
claimant groups’ cultural interests in natural resources
is discussed in the section Resources and Interests,
starting on page 100.

Taxation and interest on
settlement redress

SETTLEMENT REDRESS IS NOT INCOME OR THE
SUPPLY OF GOODS OR SERVICES

Redress is transferred to claimant groups to sett'e
their historical claims against the Crown. It is*he
Crown’s understanding that payments of thic nature
are not income (for the purposes of inceme tax), or
the supply of goods and service: “foi the purposes
of goods and services tax (GST)). n accordance
with these understandings, tne “rown may provide
indemnities in Deeds ¢f Sattiament. This means that
if a claimant group is fcund liable to pay either income
tax or GST on the recre:ss provided by the Crown,
the Crown will vay the amount of the liability to the
claimant grote
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Cultural redress

Introduction

Redress involving ‘cultural recognition’ is intended

to meet the cultural rather than economic interests

of the claimant group. Sometimes redress involving
these concerns is called ‘mahinga kai’ redress, or
simply ‘non-commercial’ redress. For consistency,
‘cultural redress’ will be used as a general term to
cover the range of redress options other than the
Crown Apology and financial and commercial redress.
The term ‘interests’ has a special importance in
negotiations (see the box on the next page).

This section:

» explains the significance and aims
of cultural redress

* outlines the negotiations process for cultural
redress, noting the emphasis on underlying
interests rather than negotiating positions

* outlines the Crown’s general approach to
cultural redress

* provides an overview of the nature and scope of
cultural redress options

* gives some examples of cultural redress proviJea
in settlements to date

* provides more details on different types o®
resources (for example, rivers and pi-ncand
animal species) and the issues the! raise for
negotiations (see Resources an'i 'nterests,
starting on page 100), and

* |ooks at the options availahle for cultural redress in
greater detail - such as <tatutory instruments, the
legal mechanisms thet can be used to meet a wide
range of claimeric yroup interests and aspirations
(see Statutory Istruments, starting on page 115).

Significance of cultural issues
in negotiations

In negotiations and Waitangi Tribunal hearings to
date, claimant groups have often raised the follow n¢
concerns as part of their historical grievances é2ainst
the Crown:

* loss of ownership or guardianship of sites of
spiritual and cultural significance

» Joss of access to traditional fcds Ui resources (this
may be the result of loss of owiership of land or
environmental changes). cna

« exclusion from decisiar.-rnaking on the
environment or resauices with cultural significance.

Aims &' cultural redress

in negotiations claimant groups will therefore often
v,ant redress to meet the following linked interests:

» protection of wahi tapu (sites of spiritual
significance) and wahi whakahirahira (other sites of
significance) possibly through tribal ownership or
guardianship (kaitiakitanga - see page 100)

* recognition of their special and traditional
relationships with the natural environment,
especially rivers, lakes, mountains, forests
and wetlands

» giving claimant groups greater ability to participate
in management and making decision-makers more
responsible for being aware of such relationships,
and

* visible recognition of the claimant group within
their area of interest.

In negotiations so far, claimant groups and the
Crown have worked together to develop a range of
redress options to meet these interests. These now
provide a very useful basis for discussion with other
claimant groups.

But before looking further at the scope and nature
of cultural redress, the negotiating process for such
redress is discussed, focussing on the importance
of interests.




Negotiations process
for cultural redress

As explained in the pre-negotiation section (page 49),
it is important for claimant groups:

» to gather information on the culturally significant
sites and resources in their rohe, and their
associations to the sites and resources

* to identify their interests in these sites and
resources as a basis for discussion in negotiations,
and

* to consult other iwi or claimant groups
to identify and resolve (if necessary) any
overlapping interests.

IDENTIFYING INTERESTS

Experience in settlement negotiations so far indicates
that faster and more effective progress can be made
if the parties clearly communicate the interests they
wish to protect and promote, rather than stating
redress positions right at the outset.

Often, identifying interests means looking for the
reasons that lie behind an initial statement of a
negotiating position. In contrast to a statement 2f
interests, a statement of position will focus zn ¢ specific
goal - for instance, a desire to have a specific property
returned to the claimant group. Stress.ng interests
rather than positions is particulai'v i*nrortant for
cultural redress. Interests in cultura redress are often
more complex than in econarnic redress, and the range
of redress options is a'so g.euter. It also makes it easier
to provide redress alt2rriatives to meet the interest, if
the redress initially s0.1ght cannot be provided.

For instance, i:i tneir first approach to a particular
site with <t;cng cultural associations, claimant
groups mey be seeking ownership while the Crown
s reluciant to transfer ownership. After discussions
about their respective interests in the site, it might
become clear that the claimant group’s main concern
is to protect tiahu (place(s) of worship) on part of
the site, while the Crown wants to maintain public
access for recreation on the rest of the site. Once the
interests have been identified in this way, it becomes
much easier to identify possible redress options.
These might not involve any change of ownership,
but they still enable each party’s interests to be met.
This approach also helps to make negotiations more
conciliatory and constructive.

To sum up, in order to identify interests, both parties
need to be willing to ask questions to explore the
reasoning behind the positions initially put forward, and
to listen to each other’s point of view and concerns.

IN NEGOTIATIONS, ‘INTERESTS’ IS A
SHORTHAND WAY OF REFERRING TO 1r<
DESIRES, CONCERNS AND VALUES " HAT ARE
IMPORTANT TO EACH NEGOTIAT'NG PARTY.

For example, in relation to a wahi (apJ site a
claimant group may have intere %ts such as:

* preventing inappropric ‘e cccess to the site
* preserving historica, fe stures of the site, or

* ensuring the site s \nanaged according to
tikanga (cu<tom).

A negotiati.ng position, on the other hand, might
simpl,’ 5= thie aim of having of ownership of the
wahi 1oou returned.

The Crown’s position may be that a change of
ownership will not be offered for some reason
such as Public Works Act 1981 requirements.
However the Crown may have similar interests
in the site as the claimant group, such as
preservation of ecological values.

Although the opening positions are opposite,

if the parties’ interests are communicated
effectively, it is much easier for them to focus on
areas of commonality and agree on redress that
meets most or all of those interests. This is also
shown in the next diagram.
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The scope of cultural redress

Negotiations on cultural redress can be very wide-
ranging, and include matters as diverse as place names,
customary fisheries management and protection of
wahi tapu. The following list covers the main types of
resources dealt with in negotiations to date:

» wahi tapu and other sites of significance (wahi
whakahirahira) including mountains

* rivers and lakes (waterways)

* wetlands, lagoons, indigenous forests and
tussock lands

« coastal areas including the foreshore and islands
* customary freshwater and marine fisheries

* geothermal and mineral resources

* moveable taonga (artefacts), and

« traditional place-names.

Claimant group interests that have been addressed in

a variety of ways include:

* recognition of cultural, spiritual, historical and
traditional associations with areas or natural
resources

* protection of wahi tapu

* recognition of the role of Maori as kaitia!:
(guardians or caretakers) of the natual
environment, and

* access to resources of cultur~' siarificance.

Further information
on cultural redress

To assist mandated representatives and others with
an interest in the negotiations process, more deta’is
are included later on in this Part. In the section he 2did
Resources and Interests starting on page 100, e:acii
type of resource is discussed, including:

* the significance the type of site or resource may
have for claimant groups

* the interests claimant groups rihay wish to protect
or promote

* the Crown’s interests and approach to redress, and

* possible redressontions.

Some redress optiuns apply to more than one type

of resource. ror these options (an example is the
Statutorv.Acknowledgement) the redress option is
noted wriefly under the resource heading, and a more
detailed explanation is set out in the section Statutory
'n,truments, starting on page 115.

The rest of this section includes:
* asummary table of statutory instruments

* ashort discussion about the concept of co-
management in relation to land managed for
conservation purposes, and

» three case studies of cultural redress in practice to
show how the process works, and how the available
redress options can be used flexibly to meet both
claimant group and Crown interests.
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Is co-management of conservation land an option for cultural redress?

WHAT DOES CO-MANAGEMENT MEAN?

Co-management is a term widely used overseas.
It describes activities where governments and
communities are involved to greater or lesser
degrees in providing information, consultation,
co-operation with the community, communication
about initiatives, advisory boards, management
boards and the like. Sometimes the term

joint management is used in the same way. In
New Zealand the terms are increasingly used, but
what they actually mean is often unclear.

HOW DOES IT APPLY IN NEW ZEALAND?

In New Zealand the Conservation Act 1987 places
responsibility for conservation management on
the Department of Conservation. It requires a
great deal of communication and consultation by
the department with iwi and other groups. The
Department of Conservation uses the term co-
operative conservation management to desc ibe
arrangements and relationships that provida for
greater input than these requirements Zome

of these arrangements and relationsi.ip. result
from redress provided in Treaty scttlements, such
as the statutory instruments st nraarised in the
table on the previous pac2 ‘A describe these in
more detail in the secticn Statutory Instruments,
starting on page 1'5. Ouers have been developed
simply as part of -he department’s ongoing
obligation tc 9.« effect to Treaty principles under
the Consaiation Act 1987.

IS CO-MANAGEMENT A POSSIBLE OUTCOME
IN TREATY SETTLEMENTS?

Claimant groups may express their aims for
redress involving conservation land as a d.sire
for co-management or joint managerm.ent. As
discussed above, it is useful to explc e ttis

aim further in negotiations to dis 0. 2r the
underlying interests that claimant jroups wish to
protect or promote. Howe''=1, co-management
in the sense of one of A 'ance of co-operative
conservation manace Me.t arrangements forms an
important part of rccent settlements and current
negotiations. ‘W nere there are both significant
conservaition And cultural interests in a reserve
site bu* it does not seem feasible to transfer title
to th~ 'aimant group, the Crown may consider
establishing a Joint Management Committee
»ner the site under section 9 of the Reserves Act
1977. Where these conditions apply, but the land
involved is a conservation area, a Joint Advisory
Committee under section 56 of the Conservation
Act 1987 may be the right way to meet the
interests of all parties.

In summary, whether an arrangement or
relationship is described as co-management or
co-operative conservation management is not
important. What is important is that all parties

to the arrangement understand its purpose,

their role and responsibilities, and that lines of
accountability (that is, who is responsible to
whom and for what) are clear. Funding and other
resources also need to be agreed and understood.
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* records in the settlement legislation the Crown’s
acknowledgement of Ngai Tahu’s statement of
its association with the river, lake, or other site in
Crown ownership

« strengthens the notification provisions of the RMA
through specific obligations on decision-makers

* can be used as evidence in proceedings before
consent authorities or the Environment Court, and

* enables the Minister of the Crown responsible for
the site to enter into a Deed of Recognition with the
claimant group, providing for claimant group input
into specified matters relating to management of
the Crown land involved (but not water). There is
a Deed of Recognition between Ngai Tahu and
the Minister of Conservation for the Clutha River/
Mata-Au.

The Environment Court and the Historic Places
Trust must also have regard to the Statutory
Acknowledgement in deciding whether to hear
representatives of Maori at proceedings affecting
the site.

OTHER CULTURAL REDRESS FOR THE CLUTHA
RIVER/MATA-AU

Other cultural redress agreed to recognise Nz Tahu’s
interests in the Clutha River/Mata-Au was.

* place-name change to the Clutha &iver/Mata-Au,
and

* provision of four nohoanga entidements.

COMMENT

The Statutory Acknowiedgement instrument is
extremely significent in the cultural redress options
now availabie. i'he negotiations involved were
compler ¢ic required both the Crown and Ngai
Tahu te he creative in looking for a solution that
Yoy meet the claimant group’s concerns about
the RMA without undermining its basic framework.
The Statutory Acknowledgement was used in the
Ngai Tahu settlement not only for rivers and lakes
but for mountains, wetlands, lagoons, coastal areas
and specific sites of cultural significance. It has
since also been applied in settlements with other
claimant groups.

CASE STUDY 2
Ngati Ruanui - Ministry for Primary
Industries protocol

SIGNIFICANCE TO NGATI RUANUI

Freshwater and marine fisheries in the Ngati R:tanu.
area of interest have great cultural and tre ditional
significance for the people of Ngati Ruanui. The

coast and rivers within the rohe of Nyati Ruanui have
traditionally been an important snesce of mahinga kai
for the people of Ngati Ruanui.

NGATI RUANUI’S INTERESTS

In negotiations, Naat’ F.uanui sought recognition of
their role as kai’laki 1or fisheries within their area of
interest. It wac imiportant for Ngati Ruanui to have
an acknc wi2dgement of their traditional relationship
with shecies of fish and other aquatic life. In particular,
Mgati Ruanui sought protection and enhancement of
T e customary interests in tuna (eel), paua and other
taonga fish species. Ngati Ruanui also emphasised
their desire to have greater participation in fisheries
management. This included making provision

for Ngati Ruanui’s input into the development of
fisheries plans, regulations and other services of the
Ministry for Primary Industries.

THE CROWN’S INTERESTS

The Crown, through the Ministry for Primary
Industries, has an active duty to protect commercial
and recreational as well as customary interests

in fisheries. The Ministry for Primary Industries
acknowledged that its ability to achieve the
sustainable management of fisheries in the Ngati
Ruanui area of interest would be greatly enhanced by
improving its relationship with the iwi. In this respect,
the Ministry for Primary Industries was willing to
explore Ngati Ruanui’s customary interest in fisheries
and identify the particular areas where Ngati Ruanui
could provide input into fisheries management.

NEGOTIATED OUTCOME

In the Deed of Settlement sighed on 12 May 2001,
Ngati Ruanui and the Crown agreed that the Deed

of Settlement will provide for, and the settlement
legislation will enable, the Minister of Fisheries to issue
a protocol to Ngati Ruanui. The overriding purpose of
the protocol is to foster a good working relationship
between Ngati Ruanui and the Ministry for Primary
Industries. The protocol will set out how the Ministry for
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Primary Industries will interact with Ngati Ruanui in a
way that will enable Ngati Ruanui to provide input into
a range of Ministry processes.

PROTOCOLS

Protocols are statements issued by a Minister of the
Crown, or other statutory authorities, setting out how
that particular agency intends to:

« exercise its functions, powers and duties in relation
to specified matters within its control in the
claimant group’s area of interest, and

* interact with a claimant group on a continuing
basis and enable that group to have input into its
decision-making process.

Essentially, protocols are a relationship building

tool which seek to enhance relationships between
government agencies and claimant groups. This form
of redress is explained in more detail on page 126.

COMMENT

Many of Ngati Ruanui’s interests in fisheries exceeded
what could be provided for in a protocol with the
Ministry for Primary Industries. In many cases, thase
interests were beyond the scope of the Ministry’s
powers and functions. For example, some 2f (ne
responsibility for management of native ‘rezhwater
fisheries lies with the Department of “‘onservation.
To ensure the Crown could meet N~ali Ruanui’s
interests in fisheries, other tynes o/ fisheries redress
were agreed: a protocol with the Department

of Conservation (which inclirdes recognition of
indigenous fish specias “or which the Department has
statutory respons.hiiity), further provisions for Ngati
Ruanui’s involveinent in the management of tuna (eel),
and Ngati Puanui to be appointed as an Advisory
Committeo fin relation to indigenous fish, aquatic life
ard s~av/eed) to the Minister of Conservation and the
1'ivnscer of Fisheries. The legislation implementing
Ngati Ruanui’s settlement will also acknowledge

the cultural, spiritual, historic and/or traditional
association of Ngati Ruanui with all indigenous species
(Nga Taonga a Tane raua ko Tangaroa) found in their
area of interest.

CASE STUDY 3
Te Uri o Hau - Pouto Conservation
Stewardship Area

SIGNIFICANCE TO TE URI O HAU

The land within the Pouto Conservation Steviard:hip
Area is recognised as a major traditional f>oa
gathering area for Te Uri o Hau. Traditionally, the area
contained many temporary settleme:its and Te Uri

o0 Hau whanau from the Pouto Petinsuia and other
marae in the Kaipara harbour wou'd camp here to
catch tuna (eels), kanae (munlet) and gather manu
(birds), harakeke (flax) and Ferries.

The area is also an i.vpsrtant wahi tapu for Te Uri o
Hau because it _catains urupa and taonga buried
beneath the Ilcna as a result of the many battles
fought treve

TS URi O HAU’S INTERESTS

‘(e Uri 0 Hau sought exclusive access to mahinga kai
resources in the area, particularly in relation to the
lakes. Te Uri 0 Hau also sought involvement in the
management of the area - alongside the Department
of Conservation - and protection for wahi tapu sites.
Protection was particularly important, as Te Uri o Hau
had long been concerned about past interference
with urupa.

THE CROWN'’S INTERESTS

The Pouto Conservation Stewardship Area is an
extensive and unique area of mobile, consolidated
and old sand dunes with associated wetlands and
numerous small dune lakes. The stewardship area
also contains one of the best examples of duneland
forest in New Zealand and is home to many bird
species, including some, such as the dotterel, that
are at risk. It is land on which the Crown places a high
conservation value.

NEGOTIATED OUTCOME

In the Deed of Settlement signed on 13 December
2000, Te Uri o Hau and the Crown agreed that the
settlement legislation (enacted October 2002) would
provide for the following in relation to the Pouto
Conservation Stewardship Area:

* an overlay classification or Kirihipi over the whole
dune and lake complex




* two Statutory Acknowledgements and a Deed of
Recognition

* two camping entitlements (Nohoanga)

* Protocols with the Department of Conservation,
the Ministry for Primary Industries, the Ministry of
Culture and Heritage and the Ministry of Economic
Development

* acommitment to consider a proposal from Te Uri o
Hau to include the Pouto Lakes eel

« fisheries within the application of the Fisheries
(Kaimoana Customary Fishing) Regulations 1998,
and

* acommitment to consider restrictions on certain
eel fishing methods in the Pouto Lakes.

OVERLAY CLASSIFICATION - KIRIHIPI

An overlay classification (known as Kirihipi in the

Te Uri o Hau settlement) recognises Te Uri o Hau’s
spiritual, cultural, historical and traditional values
relating to the area. These values are recorded in the
Deed of Settlement. The Department of Conservation,
which administers the Pouto Conservation
Stewardship Area, must consult in agreed ways 2.1d
avoid harm to Te Uri o Hau’s values.

The word Kirihipi was used by Te Uri o Havneczzuse it
is the word used to describe a documeric o1 sheepskin
parchment known as Kirihipi Te Tiriti v Ngati Whatua
that records their relationship with tni: Crown.

To Te Uri o Hau, the Kirihipi <orifers Te Uri o Hau values
upon a piece of Crown-owned land without overriding
the powers of the Crewen to manage that land for the
purposes for whicti iz 15 neld.

STATUTORY /ACKNOWLEDGEMENTS
AND DEZED).OF RECOGNITION

A's acttory Acknowledgement and Deed of
Kkecognition are ways in which the Crown recognises
Te Uri o Hau’s association with the Pouto Conservation
Stewardship Area. The Statutory Acknowledgement
strengthens the notification processes of the Resource
Management Act 1991 and requires consent authorities
when determining whether to notify an activity to
have regard to the Statutory Acknowledgement when
deciding whether Te Uri 0 Hau is an ‘affected party’.
The Deed of Recognition requires that Te Uri o Hau is
consulted on specified matters and that the Minister of
Conservation must have regard to their views.

The second Statutory Acknowledgement is for the
Kaipara Harbour which borders the eastern boundary
of the stewardship area.

PROTOCOL WITH THE MINISTRY
FOR CULTURE AND HERITAGE

A protocol is a statement issued by a Minister o1 the
Crown or other statutory authority. These set out how
a particular government agency intena: to interact
with a claimant group in relation to specific matters

in a claimant group’s area of inter-st and enable that
group to have an input in the agency’s decision-
making (see page 123). Bi:cause of the wahi tapu in
the stewardship area, (he nrotocol governing Te Uri

o0 Hau’s relationshio v/i 1 the Ministry for Culture and
Heritage is particularly important.

COMME"

Both Te Uri o Hau and the Crown have strong
lagitimate interests in the Pouto Conservation
stawardship Area. The redress provided to Te Uri o
Hau in relation to the area recognises their traditional
and cultural associations, their interests in food-
gathering and their strong interest in conservation for
future generations. The Crown was able to provide
this redress while safe-guarding the interests that all
New Zealanders have in the preservation of the unique
natural features and wildlife in the area.
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Resources and interests

Introduction

Earlier in this Part, an overview of cultural redress and
some practical examples from recent negotiations
were provided. This section looks in more detail at the
main types of resources and issues claimant groups
may be concerned about in negotiations on cultural
redress. These are:

» wabhi tapu and other sites of significance (wahi
taonga or wahi whakahirahira) including mountains

* rivers and lakes (waterways)

* wetlands and lagoons, indigenous forests and
tussock lands

» coastal areas including the foreshore and islands

+ customary freshwater and marine fisheries

* geothermal and mineral resources

* plant, animal and fish species

* moveable taonga (artefacts), and

» traditional place-names.

For each resource listed, this section outlines:

» the significance the type of site or resource mav
have for claimant groups

* theinterests claimant group may wish to protect
or promote

* the Crown’s interests and approach to redress, and

* possible redress options (for custornary fisheries
we also look at the options fur meeting claimant
group interests under existing legislation).

THE IMPORTANCE OF THE TOTAL ENVIRONMENT

In preparing infzrriiation for this guide OTS found
that looking 4 major types of natural resources
separately r.eiped in presenting the issues and
optiorz rhost clearly. However, the Crown recognises
thar M3ori traditionally have a holistic view towards
ervironmental or resource management, and that
the elements of the environment cannot be viewed
in isolation. The redress options available through
negotiations can be used to build a total settlement
package that provides for this approach.

KAITIAKITANGA

In the rest of this section we often refer to
kaitiakitanga as an interest that claimant groups
may wish to see recognised or enhanced through
the settlement process. While the concept is oter
translated as ‘guardianship’, this does not yi ‘e tha
full depth of its meaning to Maori. The f >llowing
explanation is provided in the Te Puni Kokni
publication Mauriora ki te Ao: An I'uroduction

to Environmental and Resource 1-'>nagement
Planning (1993, page 10):

‘Kaitiakitanga is a broac ..2'on that is applied in
many situations. Tho reod word in Kaitiakitanga is
tiaki, which incluc’e< sspects of guardianship, care
and wise man=aement. The prefix kai denotes

the agent k.7 which tiaki is performed. Kaitiaki
therefor > stands for a person and/or other agent
who r=1.°orms the tasks of guardianship.

Kait:akitanga as a system takes place in the natural
world, within the domain of Atua. Kaitiakitanga is
practised through:

* the maintenance of wahi tapu, wahi tapuna and
other sites of importance

* the management of fishing grounds
(mahinga mataitai)

* protests against environmental degradation
(eg Moa Point protests)

* observing the maramataka (lunar calendar)
* observing the tikanga of sowing and harvest
* good resource management, and

* designing settlements in keeping with the
design and nature of the environment.

Kaitiaki are the interface between the secular

and spiritual worlds, as the mana for kaitiaki is
derived from mana whenua. To Maori, kaitiaki is
not a passive custodianship. Neither is it simply the
exercise of traditional property rights, but entails
an active exercise of power in a manner beneficial
to the resource. Kaitiaki who practise kaitiakitanga
do so because they hold an authority, that is they
have the mana to be kaitiaki. Hence, kaitiakitanga
is inextricably linked to tino rangatiratanga.’

The redress options developed so far provide
many ways to enhance the ability of a claimant
group to exercise kaitiakitanga. This may be
through the transfer of culturally significant
sites or improved participation in resource
management processes.




Wahi tapu and wahi whakahirahira,
including maunga

SIGNIFICANCE TO MAORI

Claimant groups will often seek redress for sites of
special significance because of their spiritual, cultural,
historical or traditional associations. They may be the
sites of former pa or marae, urupa, battlegrounds

or traditional camping or gathering sites. Maunga
(mountains) especially the peaks, often have special
significance for tribal identity and as the embodiment
of tipuna. The value of such sites to claimant groups is
in their associations rather than their present economic
worth. Wahi tapu usually refers to a site of special
spiritual significance, while the terms wahi whakahirahira,
wahi taonga or sites of significance may be used to
indicate more general cultural significance. The term
wahi whakahirahira is used in the rest of this guide.

The provision of redress involving wahi tapu

and wahi whakahirahira, along with the Crown’s
acknowledgements and apology, is an important step
in rebuilding the relationship between the Crown and
claimant group.

CLAIMANT GROUP INTERESTS

In preparing for negotiations, the claimant group will
usually identify wahi tapu or wahi whakahi;ahira in
their rohe where there are concerns or interests to
discuss with the Crown. In geneia: terms claimant
groups may seek recognitior ana improved ability to
exercise kaitiakitanga (stewc rdship or guardianship)
through ownership of :ites or improved participation
in their manageme: =, More specifically, this might
involve:

* being able t, control access by the public to
prevart damage or inappropriate behaviour on
wiibi tapu areas

+ peing able to protect wahi tapu without revealing
exact locations

* preserving historical features such as pa terraces
and rock art

* preserving or re-establishing indigenous plants
and animals

* being able to pass on traditional knowledge
and skills

* using the traditional name for the site, and

* using or obtaining access rights to cultural

resources such as medicinal plants or ochre
for dyeing.

THE CROWN’S INTERESTS AND APPROACH

In considering redress for wahi tapu and wahi
whakabhirahira, the Crown will be concerned:

* to ensure the redress is meaningful to the
claimant group

* to preserve any existing public access unlass ‘here
are strong reasons for restricting it

* to preserve historical features of a site

* to preserve indigenous plants and help to re-
establish them if appropriate

* to ensure the site is appreopriately managed, in a
way that is consistent with axisting legislation

* to ensure any overianping claim issues have been
addressed to the na.isfaction of the Crown, and

* to ensure 2 esisting legal rights of third parties
(such asiants of way, drainage easements) are
protecteu.

And, as already noted, the Crown can only use land in
reqavess if it is the owner.

The lists of Crown and claimant group interests show
that in many cases these will overlap - for instance,
both may want to restore indigenous trees and plants
on a particular site. Building from their common
interests, the parties can then look at ways to meet
other more divergent interests.

REDRESS OPTIONS FOR WAHI TAPU
AND WAHI WHAKAHIRAHIRA

The table below notes the main redress options that
may be suitable for wahi tapu and wahi whakahirahira.
The options provide many ways to meet the following
broad interests:

* recognition of the claimant group

* claimant group involvement as kaitiaki in the
management of a wahi tapu or wahi whakahirahira

* claimant group input into decision-making about a
wahi tapu or wahi whakahirahira, and

* improved access to places where traditional foods
or other resources can be gathered.

The range of options provides a great deal of flexibility
in developing solutions to deal with each situation

on an individual basis. More detail on the statutory
instruments is included in the section Statutory
Instruments starting on page 115.




Redress options using statutory

instruments for wahi tapu and wahi
whakahirahira

Statutory vesting of fee simple estate

Further
detail
(page)

(transfer of legal ownership of land) 16
Statutory vesting and gifting back of s
sites of outstanding significance

Statutory vesting as a Reserve 120
Overlay classifications (Topuni, Taki 1
Poipoia or Kirihipi)

Statutory Acknowledgements 122
Deeds of Recognition 123
Protocols 123
Place-name changes 14
Joint Advisory or Management 95

Committee
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Rivers and lakes (waterways)

SIGNIFICANCE TO MAORI

The Crown acknowledges that rivers and lakes

have great significance for Maori. The Crown also
acknowledges that, while the common law originating
in England has different rules on ownership “or the
bed, banks and water, Maori have traditiona'ly viewed
a river or lake as a single entity. From \'/aitangi
Tribunal reports, other publications «no negotiations
to date, the Crown understands tiat 10 a claimant
group rivers and lakes can b cr represent any or all of
the following:

* the embodiment of ar creation of ancestors
* akey aspect o tri~ral and personal identity
* the locatio of wahi tapu

* sources of water, food and other resources such as
hargi stones and pounamu

part of traditional travel routes and trading
1.etworks

* boundary markers and part of traditional tribal
defences, and

* possessors of mauri, the life force or essence that
binds the physical and spiritual elements of all
things together.

These complex and significant associations underpin
Maori claims to ownership and other redress over
rivers and lakes.




CLAIMANT GROUP INTERESTS

In negotiations on cultural redress for rivers and lakes,
claimant groups may wish to protect or promote their
interests in the following ways:

* obtaining ownership of the riverbed

* improving their ability to exercise kaitiakitanga
through improved participation in resource
management processes

* promotion of the health of the waterway, particularly
as a source of food, through the control of pollution

* promotion of sustainable fishing and other
harvesting (see customary fisheries issues on
pages 109-110)

* control of access to all or part of the waterway,
for example, to prevent damage or inappropriate
access to wahi tapu in or near the waterway

* being able to pass on or enhance traditional skills
and knowledge

e preserving or re-establishing the numbers of
indigenous plants and animals

* the use of the traditional name for the waterway or
sites in and along the waterway, and

» access rights to cultural resources such as
hangi stones.

THE CROWN'’S INTERESTS AND APPRQACH

Like claimant groups, the Crownr is !5 concerned
about the health of rivers and l¢ke: and maintaining
or improving this where pos:ibia. The Crown also
wants to manage waterways in the best interests

of all New Zealanders and to protect existing rights
of public access tc v aterways. Within this overall
framework, it i< =i 2pared to offer redress to meet
many of the'ain.s of claimant groups for waterways,
and in thiz ' way recognise the cultural significance of
these resources.

Uider common and statute law, claiming ownership
implies exclusive possession with the right to
prevent others from using the resource. This is

a concept that raises many practical and legal
difficulties with waterways.

NEW ZEALAND LAW DOES NOT PROVIDE FOR
OWNERSHIP OF WATER IN RIVERS AND LAKES

As noted earlier, the Crown acknowledges that Maori
have traditionally viewed a river or lake as a single
entity, and have not separated it into bed, banks
and water. As a result, Maori consider that the rizer
or lake as a whole can be owned by iwi or Fapd, i
the sense of having tribal authority over ‘1. However,
while under New Zealand law the bar''s and bed of
a river can be legally owned, the weter cannot. This
reflects the common law position tnat water, until
contained (for example, put i~ a tank or bottled),
cannot be owned by anykcqy For this reason, it is
not possible for the Crovii 1o offer claimant groups
legal ownership of 1r ~nicire river or lake - including
the water - in aceti'ement.

The Crown-aisc considers that the benefits of hydro-
electricity gcneration belong to all New Zealanders
ana it does not provide compensation for any past
irterference with rivers for these purposes.

towever, negotiations can explore redress options for
specific grievances relating to rivers or lakes such as
the flooding or destruction of wahi tapu or effects on
traditional fisheries that arise from Crown actions.

ECONOMIC INTERESTS

If claimant groups have economic rather than

cultural aims involving waterways, these are
considered as part of Financial and Commercial
Redress (see page 81). Large hydro dams of national
importance are not available for use in settlement, but
smaller dams may be available for transfer at market
value, depending on the redress quantum (the total

monetary value of the redress provided by the Crown).

The idea of charging for public access to waterways
for recreational use is also not acceptable to the
Crown. Free and generally unrestricted public access
to waterways is part of the New Zealand way of life,
and the Crown does not wish to alter this through the
settlements process.




139



140



REDRESS OPTIONS FOR WETLANDS AND

LAGOONS, INDIGENOUS FORESTS AND Refress 0‘;’“?”5 “Sitrl‘g ja“:to'y F(;”thﬁ'
TUSSOCK LANDS [ns _rumen s for wetlands, lagoons, etai
indigenous forests and tussock lands (page)
Within the limitations noted above, there are still many
constructive and effective ways in which to meet Statutory vesting of fee simple estate 1€
claimant groups’ cultural interests in wetlands and (transfer of legal ownership of land)
lagoons, indigenous forests and tussock land. These for wahi tapu or wahi whakahirahira
options are noted in the table to the right. within such areas
The options are designed to meet the following broad Statutory vesting as a reserve r~ 120
interests: Overlay classifications 1
* recognition of the claimant group (Topuni, Taki Poipoia or ¥irihipi)
. cIalma‘n.t group involvement in the management of Statutory Acknowledgeiner ts 122
a specified area —
* claimant group input into decision-making about a Deeds of Recogmt_o_ 123
specified area, and Protocols 123
* improved access to places where traditional foods N\
Place-1aine changes 14
or other resources can be gathered. O
The range of options provides a great deal of flexibility
in developing solutions to deal with each situation on
an individual basis. More detail on statutory
instruments is available in the section Statutory
Instruments starting on page 115.
106 n\T 41E!‘\ D440
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CLAIMANT GROUP INTERESTS

From negotiations to date, the Crown is aware

of the following specific interests relating to the
broader interests that claimant groups may raise
in negotiations about coastal areas (including the
foreshore) and islands:

* obtaining ownership of culturally significant areas
* improving participation in resource management

» the health of the foreshore and coastal
environment, particularly as it affects kaimoana

» sustainable non-commercial fishing and other
harvesting

* being able to prevent damage or inappropriate
access to wahi tapu

* preserving or re-establishing indigenous plants
and animals

* being able to pass down or enhance traditional
skills and knowledge

* the use of traditional place names, and

* acquiring better access for customary gathering
of food and other resources.

THE CROWN’S INTERESTS AND APPROACH

The Crown’s approach to redress involving foreshore
and coastal areas is based on:

* maintaining existing public access to the foresricie
and seabed and islands, and

* environmental management of the Cactal Marine
Area by regional councils under th2 Resource
Management Act 1991.

Groups that have concluded comprehensive
settlements of their histcricc! claims with the Crown
can still bring claims kosed on aboriginal title or
customary rights reiating to Crown omissions or
actions after 21 5enitember 1992.

The Marinc ar < Coastal Area Act (Takutai Moana)
2011 enanics Maori to apply for recognition of certain
custom2ry interests in New Zealand's coastal area. Go
tc www.justice.govt.nz/maca for more information.

As with inland waterways, the Crown and Maori have
many interests in common in relation to the health of
the coastal environment and the sustainable use of
resources. There are clearly very different views on
the ownership of the foreshore. The redress options
developed so far show that many interests of claimant
groups can be met without transferring ownership.

REDRESS OPTIONS FOR COASTAL AREAS

These include:
* action to protect wahi tapu on the foreshore, and

* recognition through a statutory instrument
(see below).

In addition, existing legislation provides for ways
of managing customary fishing, including the
establishment of mataitai (coastal fishing reserves),
and these are briefly explained on the next race.

ACTION TO PROTECT WAHI TAPU
ON THE FORESHORE

The Crown and claimant groups may agree to measures
such as fencing off separate «recs or re-routing
walkways to protect wéhitagu on the foreshore.

RECOGNITION TRRSUGH
A STATUTORY 'NSTRUMENT

Statutorv inst uments that may be suitable for
recogrising claimant group interests in coastal areas
are ncted in the following table.

0
instruments for coastal areas detail
(page)

edress options using statutory Further

Statutory Acknowledgements 122

Protocols 123

Place name changes 14




ISLANDS - SIGNIFICANCE, INTERESTS
AND REDRESS OPTIONS

In general, islands raise many of the same concerns
for claimant groups as wahi tapu and wahi
whakahirahira, or wetlands, forests and tussock
lands, but they also raise some of the same issues for
the Crown relating to coastal areas. Islands are often
also highly significant for conservation purposes - as
sanctuaries for endangered and recovering plant and
animal species. Depending on the size of the island,
the purpose for which it is used and its current
ownership, most of the redress options already
discussed could be applied to islands.

Maori customary fisheries
- use of existing legislation

INTRODUCTION

Both freshwater and marine customary fisheries issues
have been raised in negotiations to date. Fisheries
issues are, of course, closely related to the surrounding
resource (river, lake or sea), and redress relating to
these resources may help in resolving some fisheries
issues. Other statutory instruments can improve

input into decision-making about the waterway that
supports a traditional fishery.

In this section the focus is on customary fisherins
themselves and the measures available under caisting
legislation and outside a negotiated settian.ant to
recognise and provide for them.

Customary marine fisheries
- taiapure and Customary
Fishing Regulations

TAIAPURE

A taiapure regime is a management tool for non-
commercial fisheries areas that are of special
significance to the local tangata whenua. It gives a
certain amount of management control to a spzzially
appointed committee. Establishing such a committee
may allow Maori to consult extensively with the

local community and other stakeholder; such as
recreational fishers. A small numk r of taiapure have
now been established.

The relevant legislatian is *hz Fisheries Act 1996, in
particular Part IX, sections 174 to 186B. Part IX deals
with all customary, ncii-commercial fishing provisions
of the Act. Clzirnant groups interested in this option
should corcact the Ministry for Primary Industries
(contart G=tails on page 151).
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Geothermal and mineral resources

SIGNIFICANCE TO MAORI

Geothermal resources have long been prized by Maori.
As well as providing hot water for many day-to-day
uses, particular sources may have medicinal qualities
and be wahi tapu. Mineral resources of traditional
value include pounamu (greenstone), hangi stones
and red ochre/kokowai.

CLAIMANT GROUP INTERESTS

From negotiations to date, the Crown is aware of the
following specific interests relating to recognition

and kaitiakitanga that claimant groups may raise in
negotiations about geothermal and mineral resources:

* obtaining ownership of culturally significant areas
* improving participation in resource management
* obtaining use or access rights

« protection of the environment from the harmful
effects of the commercial use of geothermal and
mineral resources

» the ability to use resources to pass on traditional
knowledge, and

» the right to exploit resources commercially, *o
provide jobs or to share in income/prefitcivom
exploitation.

THE CROWN’S INTERESTS ANC APPROACH

The use of geothermal energy is managed under the
Resource Management Act 1591. As with rivers and
lakes, there is no legi | provision for ownership of the
water (in the form cr gyeothermal steam) in geothermal
sites. Most sian:ficant mineral resources have been
nationalised enwu are now managed under the Crown
Mineraiz » ct1991 for the benefit of all New Zealanders.

COMMERCIAL INTERESTS

Commercial interests in geothermal and mineral
resources are discussed in the section Financial and
Commercial Redress (page 81).

FACTORS AFFECTING CULTURAL REDRESS

In considering cultural redress for these resources, the
Crown takes into account:

* the special significance of the resource to the
claimant group

« its significance to the wider public - the Crown
should not be prevented from protecting,
preserving and/or managing the resource in the
national interest

* whether the claimant group wou!'a benefit from
managing the resource

* whether the claimant ¢iraup would have an
advantage in managing the resource, perhaps
because of traditicnar knowledge and skills

* existing and uotential third party rights, and

* whether 21/ proposed redress fits into existing
legal Trameworks.

To giva a practical example, a small geothermal site
‘na. be of great cultural significance to a claimant
Jioup. If the Crown owns the site, it may be prepared
to transfer ownership of the land to the claimant
group, but because water is not owned by anyone,

it cannot vest the geothermal water in the claimant
group. Following vesting of the land, the claimant
group’s use of the site would be governed by the same
rules that apply to other landowners. For example, the
Resource Management Act 1991 governs the allocation
of geothermal energy.

REDRESS OPTIONS FOR GEOTHERMAL AND
MINERAL RESOURCES

These include:
* vesting ownership of culturally significant minerals
* providing for use or access rights, and

» other recognition through statutory instruments.

VESTING OWNERSHIP OF CULTURALLY
SIGNIFICANT MINERALS

For mineral resources with cultural significance,

the Crown may consider transferring ownership

of minerals that it owns within the claim area.

This was done with the vesting of pounamu in the
Ngai Tahu settlement, for instance. Nationalised
minerals (petroleum, uranium, gold and silver) are
not available as redress. Under the Crown Minerals
Act 1991, the Crown owns and manages these in the
national interest.




PROVISION FOR USE OF AND/OR
ACCESS RIGHTS FOR MINERALS

The Crown may grant specific use rights to mineral
resources it owns or manages, apart from nationalised
minerals. An example is the recognition of use rights
for hangi stones at specific Crown-owned sites.

Such use rights may be combined with access rights to
or over Crown land to enable claimant groups to use
or gather resources.

In other cases the Crown may acknowledge
associations with specific minerals. For example, the
Ngati Ruanui Deed of Settlement includes:

» an acknowledgement of Ngati Ruanui’s cultural,
spiritual, historic and/or traditional association with
purangi (a variety of argillite), and

* aprotocol between Ngati Ruanui and the Ministry
of Economic Development to create a consultative
relationship on petroleum resources in accordance
with the Crown Minerals Act 1991.

RECOGNITION THROUGH
STATUTORY INSTRUMENTS

Statutory instruments that may be useful where
geothermal or mineral resources are involved are
shown in the table opposite.

12

NOTE ON VESTING OWNERSHIP OF LAND
FOR GEOTHERMAL SITES

For geothermal sites, redress through statutory
vesting of title will be limited to transferring ownership
of land only, because the water (in the form of
geothermal steam) cannot be owned. In decidino
whether a site is available, the same general fa_.fuis
apply as for other sites of significance. Thai2 aie
several ways of transferring title, whic> are explained
on page 116. When land is transferre 1 it aoes not
include nationalised minerals.

Redress options using st Further

instruments for Geot% and mineral detail

(page)

resources ®
-

Statutory vestng of fee simple estate 116
(tranerer of legal ownership of land
- cae note above) available only
fer individuals sites of high cultural

significance
( -Statutory Acknowledgements 122
Protocols 123
Place-name changes 14
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THE CROWN’S INTERESTS AND APPROACH

Redress options must balance the interests of the
whole community, bearing in mind the significance
that both Maori and European names have for their
respective communities.

REDRESS OPTIONS FOR PLACE-NAMES

CHANGE OF OFFICIAL PLACE-NAME

Settlement legislation can be used to change official
place-names within the claim area to joint Maori/
English names, and in some limited circumstances to
Maori only names. The Crown and the claimant group
must agree on the list of names to be changed, and
the number of changes must be reasonable for the
size of the claim area (for example, 88 name changes
were included in the Ngai Tahu settlement, but only
four - a change of spelling and three sites without
names were named - in the Ngati Ruanui settlement).

The new names have the same status as names
assigned by the New Zealand Geographic Board

Nga Pou Taunaha o Aotearoa (NZGB). If place-names
are changed or assigned as part of a settlement,

the Crown will also undertake to use the new narie
on new departmental signs and in future official
publications. The Crown will also advise local
authorities and Transit New Zealand of tire changes
and encourage them to use the new < fficial names on
road signs as these are replacec

USE OF EXISTING LEGISLATION

The New Zealand Gergraphic Board Nga Pou Taunaha
o Aotearoa (NZGRj ~1s5 has the function of
encouraging the 1:se of original Maori place-names

on official mar,.. Maori can submit requests for
place-rariz changes to the Board separately from the
Treaty rettlement process.

14

PLACE-NAMES CONTROLLED
BY LOCAL AUTHORITIES

Place-name changes as part of a settlement are limited
to those controlled by the Crown. Local authorities, not
the Crown, control naming of streets and some rese! ves.
The Crown is willing to arrange discussions with [hHc»!
authorities about street names or other place-naines that
are of concern to claimant groups.

CHANGES OF NAMES FOR RESERVES
AND NATIONAL PARKS

Name changes to reflect a c!airnant group’s
traditional association with un area now subject to
reserve or National Pari-status can be included in
settlement legisluition:

POUWKENULA

The Crown may agree to having pouwhenua (carved
posts) viaced on Crown land at a site of particular
s'anificance to a claimant group. This allows the claimant
yroup to be recognised in a visible way in their area of
interest. Claimant groups provide the pouwhenua and
have responsibility for their care and upkeep.




Statutory instruments

Introduction

In this section we explain in more detail the statutory
instruments noted in the earlier discussion of redress
options. A statutory instrument is a legal mechanism
included in settlement legislation to give effect to
agreed redress. The statutory instruments included in
this section are:

« statutory vesting of fee simple estate (title to land)

« statutory vesting and gifting back of sites of great
significance

» statutory vesting of riverbeds or lakebeds of great
significance

» statutory vesting as a reserve

« overlay classifications (Topuni, Taki Poipoia or
Kirihipi)

« Statutory Acknowledgements

* Deeds of Recognition, and

* protocols.

Flexibility of statutory instruments

Statutory instruments are very useful in negotiations
because they have been developed to meet a wide
range of claimant group and Crown interests and o
apply to a wide range of resources.

This gives the negotiating teams a lot of flexisili 'y
in developing redress that is suitable for the
circumstances of each claimant grour. r’or instance,
the Statutory Acknowledgement instiuinent:

* provides both recognition for tie claimant group
and the opportunity for.a ~laimant group’s
traditional associaticny te be given regard to
in specified Resource Management Act 1991
processes, and

* can be uscd rar many different resources including
moutiteins rivers, lakes, wetlands, indigenous
forests and coastal areas.

Itis also possible for more than one instrument to be
used for a particular site or resource. For instance,
Mount Earnslaw/Pikirakatahi in the Ngai Tahu
settlement is the subject of an overlay classification,
Statutory Acknowledgement, Deed of Recognition and
place-name change.
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Statutory vesting of
fee simple estate

VESTING (TRANSFER) OF OWNERSHIP

Vesting (or statutory vesting) is the technical term
used when the settlement legislation transfers
ownership of land to claimant groups. By ownership
we mean the legal title to land, sometimes also called
the fee simple or freehold title. Usually, ownership
carries with it the fullest range of rights over land,
although all landowners are, of course, governed by
general legislation such as the Resource Management
Act 1991. However, it can be useful in negotiations

to separate out the ‘bundle of rights’ that make

up ownership, so as to determine which are most
relevant. These include:

* the right to exclude others

* ownership of things growing on the land or
improvements (such as buildings)

« control and management of the site - how it is used
and developed, and

* naming rights.

Some claimant groups also value the prestige or
recognition that comes with owning the legal title.

It is also useful to consider the costs and iiabiiities that
go with ownership, these include:

* management costs (fencing, oest and weed
control, property maintenan-e, =tc.)

* rates and other local bedy charges, and

* legal liabilities - fo: exaiiple under the Resource
Management Act .99, or the Health and Safety in
Employment Acr 1392,

By identifvinc wnich interests are most important to the
claimant ¢-oup, and how these relate to any interests
th2 C:own might have, the negotiating teams can work
Lnvdids agreement on the redress option that best
meets the interests of both. This may not always mean
transferring ownership to the claimant group.

WHEN IS CROWN LAND AVAILABLE FOR
TRANSFER IN SETTLEMENT?

If Crown land is being transferred as cultural rather
than commercial redress, sites must usually be of
significance to the claimant group, either as wahi *ap u
or wahi whakahirahira. As noted earlier, conservatior
land is not generally available for use in sett en.ants
apart from individual sites with wahi tapu ¢ wani
whakahirahira significance.

If the land is subject to section 4C ¢f fi.¢ Public Works
Act 1981 or other restrictions on ditoosal by the Crown,
it must also be cleared of any ofiar back or other third
party rights before it can be 1.sed in settlement.

OPTIONS FOR TRAINSFERRING OWNERSHIP

If transferring ownership to land is a key issue,

and lanc is available, the following options can be
consiceraa. These options provide flexibility in how
cites «ve actually controlled and managed after the
r2turn of ownership. They include:

« vesting the fee simple (freehold) title with no
restrictions on use and management, but possibly
with some encumbrances (for example, existing
easements or leases)

* vesting title subject to conservation covenants or
other appropriate covenants under the Reserves
Act 1977 or the Conservation Act 1987 - these
allow for matters such as protecting indigenous
plants and animals, cultural or spiritual values, or
preserving public access

* vesting title subject to a protected private land
agreement under the Reserves Act 1977 - this allows
the Department of Conservation access to the land,
if necessary, to protect conservation values

* vesting title on condition that the land is managed
by an administering body as if it were a reserve
- this is particularly useful if land is currently a
reserve managed by a local authority and has
high public recreational value (this option is made
possible under section 38 of the Reserves Act
1977), and

» vesting the fee simple (freehold title) in the
claimant group with ongoing reserve status.

The most suitable method of vesting is determined on
a case-by-case basis. Using these options in a flexible
way enables a wide range of interests to be met and
at the same time achieves the main aim of transferring
ownership to the claimant group.
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MORE DETAILS ON STATUTORY
ACKNOWLEDGEMENTS

Case Study 1: Ngai Tahu - Statutory Acknowledgement
for the Clutha River/Mata-Au on page 96 looks at

Ngai Tahu’s associations with the Clutha River/Mata-Au,
and the interests that Ngai Tahu and the Crown were
seeking to meet in developing this redress option.

The text of the Statutory Acknowledgement for
Aoraki/Mount Cook is set out in full on pages 125-126.

Deeds of Recognition

If a Statutory Acknowledgement has been made,

the Minister of the Crown responsible for managing
the area may also enter into a Deed of Recognition
over the land area under management. A Deed of
Recognition will provide that the claimant group
must be consulted on specified matters, and that the
relevant Minister must have regard to their views.

WHEN WILL A DEED OF RECOGNITION BE
ENTERED INTO?

The Crown is likely to agree to enter into a Deed »f
Recognition over any area covered by a Statutary
Acknowledgement that the Crown is resnonsinle for
managing. But this means it will not entcr 1nto a Deed
of Recognition over Crown-owned lai d managed by a
local authority, or over water. Fcr thisreason, a Deed
of Recognition is not available for » coastal area.

WHAT IS THE IMPACT ON"MANAGING THE LAND?

The Deed provides i1 tne claimant group to
contribute from time to time to managing the land.
Many such s’tes - for example, lakebeds - are given
very little 2Cc’ive management by the Crown. The Deed
of Re.carition does not require the Crown to increase
‘cs rnanagement activities. As an example the Deed

of Recognition for Aoraki/Mount Cook is set out on
pages 127-132.

Protocols

WHAT IS A PROTOCOL?

A protocol is a statement issued by a Minister of the
Crown, or other statutory authority, setting out hcw 2
particular government agency intends to:

* interact with a claimant group on a contir.zingy
basis and enable that group to have inpuuinto its
decision-making process, and

« exercise its functions, powers a4 dudties in relation
to specified matters within its ¢ontrol in the
claimant group’s area of interest.

HOW DO PROTOCOLS WORK?

Protocols set o't processes (that is, ways of making
decisions), nou results. For example, a protocol issued
by the Miniztzr of Conservation might state that
regilects irom the claimant group for the customary
Lse of cultural materials will be considered, but it will
rot guarantee that the requests will be granted. This is
because protocols are issued subject to the Minister’s
and the agency’s legal and policy obligations, they do
not restrict those obligations.

Since protocols set out administrative processes, they
will be enforceable by way of judicial review (that is,
the courts can consider how a protocol should have
affected the way in which a decision was made). But
damages are not available as compensation for the
fact that decisions were not made in accordance with
protocols. Protocols are statements made by the
Crown, and not contracts, so they are not enforceable
as contracts.

PROTOCOLS MAY BE AMENDED OR CANCELLED

It may become necessary or desirable, because of
changes in law or policy, or for some other reason,

to amend or cancel a particular protocol. But if the
relevant Minister wants to make such changes, they
must first consult the claimant group and have regard
to its views.




WHEN MIGHT A PROTOCOL BE OFFERED
IN A SETTLEMENT?

A protocol is a useful way of helping to define

the relationship between the claimant group and
government departments, particularly those whose
activities are of special interest to Maori. For example,
the Minister of Conservation has issued protocols on
cultural materials and historic resources, amongst
other things. A protocol from the Minister of Fisheries
may be a useful way to deal with some customary
kaimoana fisheries issues.

A protocol may also serve to meet claimant group
concerns when other redress is not available or
appropriate. For example, it may not be possible to
transfer ownership of a number of wahi tapu sites on
Crown-owned land to the claimant group. However, a
suitable protocol may help meet their concerns about
protection of and access to those sites.

Protocols are not exclusive redress instruments,
which means that the Minister could issue protocols
to more than one claimant group for the same or an
overlapping area.

Sometimes memoranda of understanding with non-
Crown agencies (for example, local authorities) may
be a suitable way of dealing with claimant groug
interests in decision-making processes. T1,2 Crown
may agree to try to arrange discussions with such
third parties, but any resulting pro’.o.nis are not part
of the settlement with the Crown.

EXAMPLE OF A PRQTOCOL

Case Study 2: Ngati ki anui - Ministry for Primary
Industries Protozo/ ori page 97 shows how this
instrument is vsea.

Claimant specific redress

On some occasions it is more appropriate to negotiate
a new form of redress for a particular claimant group
interest, rather than rely on the existing redress
instruments. An example of a negotiated redress
instrument is the Statement of Joint Aspirat'or s .n
the Pouakani Deed of Settlement. Titiraugenga-a
mountain) is a very important wahi tapu to the
Pouakani people. To acknowledge tkis thcy were
offered three forms of redress, a St.tutory
Acknowledgement over the site, a Memorandum of
Understanding and a Statemeant of Joint Aspirations.
A Statement of Joint Aspi=tions recognises that
Titiraupenga is a taci2a and records the joint
aspirations of the Fouakani people and the Crown
for Titiraupenya
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The mauri of Aoraki represents the essence that
binds the physical and spiritual elements of all
things together, generating and upholding all life.
All elements of the natural environment possess
a life force, and all forms of life are related. Mauri
is a critical element of the spiritual relationship of
Ngai Tahu Whanui with the mountain.

The saying ‘He kapua kei runga i Aoraki,
whakarewa whakarewa’ (‘The cloud that floats
aloft Aoraki, for ever fly, stay aloft”) refers to the
cloud that often surrounds Aoraki. Aoraki does
not always ‘come out’ for visitors to see, just as
that a great chief is not always giving audience,
or on ‘show’. It is for Aoraki to choose when

to emerge from his cloak of mist, a power and
influence that is beyond mortals, symbolising the
mana of Aoraki.

To Ngai Tahu, Aoraki represents the most sacred
of ancestors, from whom Ngai Tahu descend and
who provides the iwi with its sense of communal
identity, solidarity, and purpose. It follows that the
ancestor embodied in the mountain remains the
physical manifestation of Aoraki, the link betw :en
the supernatural and the natural world. The tapu
associated with Aoraki is a significant dime:sion
of the tribal value, and is the source o° t1.2 power
over life and death which the mourcain possesses.

PURPOSES OF STATUTORY
ACKNOWLEDGEMENT

Pursuant to sectior 215, and without limiting the
rest of this schezi e, the only purposes of this
statutory ackiiow.ecdgement are-

a) To resiie that consent authorities forward
sum.aries of resource consent applications to
“e RGnanga o Ngai Tahu as required by
regulations made pursuant to section 207
(clause 12.2.3 of the deed of settlement); and

b) To require that consent authorities, the Historic
Places Trust, or the Environment Court, as the
case may be, have regard to this statutory
acknowledgement in relation to Aoraki, as
provided in sections 208 to 210 (clause 12.2.4 of
the deed of settlement), and

¢) To empower the Minister responsible for
management of Aoraki or the Commissioner of
Crown Lands, as the case may be, to enter into a
Deed of Recognition as provided in section 212
(clause 12.2.6 of the deed of settlement), aru

d) To enable Te RGnanga o Ngai Tahu and ar.’
member of Ngai Tahu Whanui to cite thic
statutory acknowledgement as eviu=nce of the
association of Ngai Tahu to £ araxi =s provided
in section 211 (clause 12.2.5 of "he deed
of settlement).

LIMITATIONS ON ETSEC T OF
STATUTORY AC'XNC'WLEDGEMENT

Except as expressly provided in sections 208 to 211,
213, anc 215,-

a) 10is statutory acknowledgement does not affect,
and is not to be taken into account in, the
exercise of any power, duty, or function by any
person or entity under any statute, regulation, or
bylaw, and

b) Without limiting paragraph (a), no person or
entity, in considering any matter or making any
decision or recommendation under statute,
regulation, or bylaw, may give any greater or
lesser weight to Ngai Tahu’s association to
Aoraki (as described in this statutory
acknowledgement) than that person or entity
would give under the relevant statute,
regulation, or bylaw, if this statutory
acknowledgement did not exist in respect of
Aoraki.

Except as expressly provided in this Act, this
statutory acknowledgement does not affect the
lawful rights or interests of any person who is not a
party to the deed of settlement.

Except as expressly provided in this Act, this
statutory acknowledgement does not, of itself, have
the effect of granting, creating, or providing
evidence of any estate or interest in, or any rights of
any kind whatsoever relating to, Aoraki.




Example of a deed of recognition - Aoraki/Mount Cook

The following Deed was made pursuant to section 215 of the Ngai Tahu Claims Settlement Act 1998

DEED OF RECOGNITION FOR AORAKI

THIS DEED IS MADE ON 22 OCTOBER 1998
BETWEEN:
(1) TERUNANGA O NGAI TAHU (“Te Rinanga”)

(2) HER MAJESTY THE QUEEN in right of New Zealand acting by and t'ir.:1gi the
Minister of Conservation (the "Crown")

BACKGROUND

A.  On 21 November 1997 Te Rananga and the Crown entereu ino a Deed of
Settlement (the “Deed of Settlement”) recording the mctters required to give
effect to a settlement of all of the historical claims ¢ Ngai Tahu Whanui.

B.  Pursuant to clause 12.3 of the Deed of Settl :men:, Te Rinanga and the Crown
agreed to enter into Deeds of Recogni.iv1 a~knowledging, on the terms identified
below, Te Riinanga’s statement of wtnc cultural, spiritual, historic and/or traditional
association on which the mana an tar jata whenua status of Ngai Tahu in relation
to specific areas is based.

ACCORDINGLY, the ar:ies acknowledge and agree as follows:

1. Specific Area of Aovaki
The area whici is rhe subject of this Deed is the area known as Aoraki / Mount
Cook (the “Ai=a” as shown on Allocation Plan MS 1 (S.O. 19831) appended
to the Deed! ot Settlement. The Area is administered by the Department of
Canservat,on.

2. Jigar Tahu Association with Aoraki

2.1 . tursuant to section 206 of the Ngai Tahu Claims Settlement Act 1998 (clause
12.2.2 of the Deed of Settlement), the Crown acknowledges Te Rananga’s
statement of Ngai Tahu’s cultural, spiritual, historic and/or traditional association
to Aoraki as set out below.

2.2.  Inthe beginning there was no Te Wai Pounamu or Aotearoa. The waters of Kiwa
rolled over the place now occupied by the South Island, the North Island and
Stewart Island. No sign of land existed.
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2.3

2.4

2.5

2.6

2.7

2.8

2.9

Before Raki (the Sky Father) wedded Papataanuku (the Earth Mother), each of
them already had children by other unions. After the marriage, some of the Sky
Children came down to greet their father’s new wife and some even married Earth
Daughters.

Among the celestial visitors were four sons of Raki who were named Aoraki
(Cloud in the Sky), Rakiroa (Long Raki), Rakirua (Raki the Second), and
Rarakiroa (Long Unbroken Line). They came down in a canoe which was known
as Te Waka o Aoraki. They cruised around Papataanuku who lay as one body ‘i
a huge continent known as Hawaiiki.

Then, keen to explore, the voyagers set out to sea, but no matter how far “hey
travelled, they could not find land. They decided to return to their Celectial home
but the karakia (incantation) which should have lifted the wakz ‘canoe) back to
the heavens failed and their craft ran aground on a hidden rcey, turning to stone
and earth in the process.

The waka listed and settled with the west side mi:=h higher out of the water than
the east. Thus the whole waka formed the South 'sland, hence the name: Te
Waka o Aoraki. Aoraki and his brothers clambt red on to the high side and were
turned to stone. They are still there to'ay. Aoraki is the mountain known to
Pakeha as Mount Cook, and his b others are the next highest peaks near him. The
form of the island as it now is owez much to the subsequent deeds of Ta Te
Rakiwhanoa, who took on th:: 1uh of shaping the land to make it fit for human
habitation.

For Ngai Tahu, trad:‘ions such as this represent the links between the
cosmological we'u Hf the gods and present generations, these histories reinforce
tribal identity anc; solidarity, and continuity between generations, and document
the events which shaped the environment of Te Wai Pounamu and Ngai Tahu as
an iwi.

Ti.a raeltwaters that flow from Aoraki are sacred. On special occasions of cultural
moment, the blessings of Aoraki are sought through taking of small amounts of its
‘special’ waters back to other parts of the island for use in ceremonial occasions.

The mauri of Aoraki represents the essence that binds the physical and spiritual
elements of all things together, generating and upholding all life. All elements of
the natural environment possess a life force, and all forms of life are related.
Mauri is a critical element of the spiritual relationship of Ngai Tahu Whanui with
the mountain.

AJW0346303.01
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2.10 The saying ‘He kapua kei runga i Aoraki, whakarewa whakarewa (‘The cloud
that floats aloft Aoraki, for ever fly, stay aloft”) refers to the cloud that often
surrounds Aoraki. Aoraki does not always ‘come out’ for visitors to see, just as
that a great chief is not always giving audience, or on ‘show’. It is for Aoraki to
choose when to emerge from his cloak of mist, a power and influence that is
beyond mortals, symbolising the mana of Aoraki.

2.11 To Ngai Tahu, Aoraki represents the most sacred of ancestors, from whom Ngai
Tahu descend and who provides the iwi with its sense of communal identity,
solidarity, and purpose. It follows that the ancestor embodied in the moun:2ii.
remains the physical manifestation of Aoraki, the link between the supe:n.tuial
and the natural world. The tapu associated with Aoraki is a significart ciiiension
of the tribal value, and is the source of the power over life and deau» which the
mountain possesses.

3. Role of Te Riinanga

3.1 By reason of the Crown’s acknowledgement of th~ association described in clause
2, Te Rananga must be consulted and particular ;a4 had to its views relating to
the association described in clause 2 concerning ¢ following management and
administration activities which may be inde-taien from time to time by the
Crown in relation to the land within th: Area:

(a) the preparation, consistent win Part [11A of the Conservation Act and
section 47 of the Nationiul :»arks Act, of all Conservation Management
Strategies and/or Nct o121 Park Management Plans which relate to the Area;

(b) the preparation f all non-statutory plans, strategies or programmes for the
protection axz ranagement of the Area in relation to the following:

(i) =nynrogramme to identify and protect indigenous plants;

(ii) “any survey to assess current and future visitor activities;

(iii) any departmental guidelines for search and rescue programmes;
(iv) any programme to identify and protect wildlife;

(v) any programme to eradicate pests or other introduced species; or

(vi) any survey to identify the number and type of concessions which may
be appropriate; and

AJW0346303.01
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3.2

3.3

4.1

4.2

43

(c) the location, construction and relocation of any structures, huts, signs and
tracks.

In order to enable Te Rananga to fulfill its role under clause 3.1 the Crown will
provide Te Rananga with relevant information to enable Te Rananga to consider
and advise its views to the Crown on any matter on which it is consulted.

The Crown will inform Te Rananga of all concession applications to the Area (but

retains the discretion to withhold commercially sensitive material).

Other Provisions
Pursuant to sections 217, 218 and 219 of the Ngai Tahu Claims Settleme it Act
1998 (clauses 12.2.11, 12.2.12 and 12.2.13 of the Deed of Settlem<n):

except as expressly provided in this Deed of Recognition:

(a) this Deed of Recognition does not affect, and is 1.1t i0 be taken into
account in, the exercise of any power, duty, or function by any person
or entity under any statute, regulation, or by/lw ; and

(b) without limiting paragraph (a), no p2isu-or entity, in considering any
matter or making any decision.ar \2cemmendation under any statute,
regulation, or bylaw, may gi ‘e an’ greater or lesser weight to Ngai
Tahu’s association to the Area than that person or entity would give
under the relevant statute regulation or bylaw, if this Deed of
Recognition did not exisuin respect of the Area.

except as express’y nyavided in this Deed of Recognition, this Deed does
not affect the '.ovit!rights or interests of any person who is not a party to
the Deed of Sett!ement; and

except os expressly provided in this Deed of Recognition, this Deed does
not, of itself, have the effect of granting, creating, or providing evidence of
20y estate or interest in, or any rights of any kind whatsoever relating to, the
Area.

Nothing in this Deed requires the Crown to undertake any management
function referred to in clause 3 above.

Alienation of Land
Pursuant to section 214 of the Ngai Tahu Claims Settlement Act 1998 (clause
12.2.8 of the Deed of Settlement), in the event that the Area is alienated by the

AJW0346303.01




166



167



Supporting information
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Protection of potential settlement assets

This section explains how the Crown protects the
following assets for potential use in settling historical
Treaty of Waitangi claims:

* surplus Crown-owned land

* Public Works Act land held by the Crown and
sought by local authorities

* Crown-owned land transferred to State-Owned
Enterprises and tertiary education institutions, and

* licensed Crown forest land.

Claimant groups are often concerned that the Crown
will sell land that could be used to settle claims before
a settlement is negotiated. The Crown is committed
to ensuring that it retains sufficient assets to settle

all historical claims. However, in doing so, the Crown
must also be able to conduct its day-to-day business
efficiently. In order to ensure that both of these
objectives can be met, the Crown has provided both
statutory and administrative processes to enable
assets to be used in settlement.

These are:
* ‘landbanking’ processes managed by OTS

« consultation process for Public Works Act lanc iicla
by the Crown and sought by local authorities

» statutory protection of Crown forest assets end

» statutory memorials (such as under s=czion 27B of
the State-Owned Enterprises Act 1986).

The term Protection Mechanismic used to describe all
of these ways of protecting Crcwii assets for possible
use in future Treaty of Waitanyi settlements. The term
can also be used in a r.arrow sense to describe the
landbanking procesz oy which the Crown protects
surplus Crown lana for future settlements and holds
that land in Treaty settlement landbanks until the
settlemer ts in which the land might be used are
compicted.

17is section explains each of these processes, and also
outlines the process managed by Te Puni Kokiri for
protecting or transferring sites of significance (wahi
tapu) outside the settlement process.

The Protection Mechanism -
surplus Crown-owned land and
Treaty settlement landbanks

The Protection Mechanism is run by OTS and ensure:
that surplus Crown-owned land is considered fui
possible use in Treaty settlements before it cari e sold
on the open market. This preserves the capa-ity of

the Crown to provide redress for well-rcinded claims.
Properties that meet the criteriafar Lrccection (see
page 135) are bought and landbar ked (that is, held

by the Crown until the claim< iri the area concerned
have been settled). Sepalate funding is used to pay for
properties for landbarixing, so claimants do not have
to pay for the prorercies being landbanked. Nor does
the Protection MMechanism affect the money available
to settle claim:

This Prutection Mechanism applies to all Crown
(depcrtmental) land, Crown Research Institute land,
2nd District Health Board land that has become
srplus and on which all statutory obligations - such
as any obligations under the Public Works Act to offer
land back to the original owners - have been cleared,
and the department or agency wishes to sell. Land
owned by SOEs and some other Crown entities is
protected by the statutory memorial system described
on page 153.

When a property is landbanked it is then available

for use in settlement. As claims are settled, claimant
groups can include landbanked properties in the
settlement. In such cases the properties will be part of
the overall settlement quantum and will be transferred
to claimants at market value. If properties available
for a particular settlement are not included in that
settlement, they are sold on the open market on behalf
of the Crown, unless the properties are also subject

to overlapping claims from other claimant groups.
Following settlement of all claims - including any
overlapping claims - in a landbank area, the landbank
for the area concerned ceases to operate.
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Figure 4.3: map showing coverage of the various landbanks

VENDOR PREFERENCE EXEMPTION

Cabinet has agreed that in exceptional circumstances
Ministers may, on a case-by-case basis, consider
exempting a property from landbanking to allow it to
be sold to a specific third party. This policy may be
applied, for example, when surplus land is required to

REGIONAL LANDBANKS (RLB)

= Regional Landbank boundary

provide continuing community services. Cabinet will
consider such exemptions only after applications from
Maori have been received and considered under the
Protection Mechanism.

If such an exemption is agreed, provision may be
made through a Right of First Refusal for the Crown to
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reacquire the property if the community service stops
operating from the property. If the Crown does
reacquire the property, and it is declared surplus, it
can be reconsidered for landbanking.

Further information on landbanking is available from
the Settlement Advisor - Protection Mechanism, Office
of Treaty Settlements (see OTS contact details on
inside front cover).

MANAGEMENT OF LANDBANKED PROPERTIES

Land Information New Zealand (LINZ) has overall
responsibility for managing landbanked properties
and is required to act as a good landlord and to
maintain the properties to at least the standard they
were in when acquired. LINZ must also manage the
landbank so that it recovers the costs of holding
properties and obtains a commercial rate of return.

Transfer of Public Works Act
land held by the Crown to a
local authority for a public work

A consultation process introduced in 2001 deals with
the situation when a local authority wants to ~biain
land acquired by the Crown under the Fu:L'ic Works
Act for a local work, such as a road or sewerage
system. As part of this process the ir.ierests of Maori
are considered and, if confirme 1, protected. This
process aims to make sure that, it possible, the
relevant land is not lost te tha Treaty settlement
process, and that mattiars relating to sites of
significance are aco essed. It weighs up the
competing inte es*s of local authority requirements
for land for & o zal work and the interests of Maori.

As part cf uiis process, OTS and Te Puni Kokiri use the
P.o ection Mechanism processes to identify any Maori
in.erests, and then advise on how these interests may
be appropriately taken into account. The Minister for
Land Information (the Minister) considers this advice
in deciding to either approve or decline the transfer to
the local authority under section 50 of the Public
Works Act.

The relevant considerations that the Minister takes into
account in making a decision include:

» the nature of the work and its importance to the
community

» the availability of other sites for the public work,
and

* the significance of the property to Maari ora the
issue of any encumbrances that could pe nlaced on
the land to protect Maori interests

The Minister balances Maori inter»sc¢s-against the
wider community interest in e proposed public work
when she or he assesses iy, if any, measures should
be adopted to protecu thinsec Maori interests.

WHAT DO CLANW*ANTS HAVE TO DO AND WHY?

OTS will seck comments from the relevant claimant
group or aroups from the perspective of protecting
land for use in Treaty settlements. Claimant groups
will provide site-specific information, where possible,
or the significance of the property. The following
types of information would be useful, but are not
limited to:

a the historical or cultural significance of the
particular property

b any specific features of the property that mean it
could not be substituted by another property

¢ whether the property is the specific subject of a
Waitangi Tribunal claim, and

d theintended future use by the claimant group of
this property if it were transferred in a Treaty
settlement.

OTS will also invite claimant groups to make any
comments in support of the local work proposal.

It is possible that these properties will not be surplus
to the requirements of the Crown agency. In such
cases if the property is not transferred to the local
authority then the Crown agency will continue to hold
the land for the existing public work. If the property
becomes surplus at some time in the future the
standard processes for the disposal of surplus Crown
land will be applied.
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Glossary of technical terms

Words in italics are defined elsewhere in this Glossary or in the Glossary of Maori Terms. Page references are to
relevant text.

Term Definition Page

Aboriginal title an indigenous property right recognised at common law sometimes 27
used interchangeably with customary title or customary rights. Title
generally refers to interests in land, while rights refers to use rights st <h
as fishing or gathering plants

Agreement in Principle an agreement between the Crown and a claimant group, marked by the 58
signing of a formal document or, in some cases, the exchango ot ietters
between the claimant group and the Minister for Treaty o Waltangi
Negotiations. The Agreement in Principle outlines the niature and scope
of all settlement redress and is the basis for the fi-ar Deed of
Settlement. An Agreement in Principle is non-k!raing on the Crown and
claimant group.

Alienation general term for loss of ownership of laid, whether through sale, 6-11
confiscation or other means such as ccquisition under the Public Works
Act 1981 or similar legislation

Apology the Crown’s formal expressicn of regret for breaches of the Treaty and 79
its principles in relation t¢ tiie claimant group

Claimant group definition a description of tircs2 people whose claims will be settled and who will 42
be the beneficiarics of the settlement and the governance entity

Claimant funding Crown funzing provided to a claimant group as a contribution towards 49
the cest. tinzy incur in negotiating their settlement

Coastal Marine Area exaression used in the Resource Management Act 1991 for the 107
icreshore, sea and seabed out to the 12-mile limit

Common law system of judge made law applied in New Zealand from 1840, and 51
derived from the English legal system

Comprehensive ner;otiations  negotiation of all historical claims of a claimant group at the same time 38

Contemporarv.c'airns those claims arising from Crown acts or omissions after 21 September 23
1992 (see also historical claims)

Crown executive branch of government 17
Ziou«n acknowledgements those matters that the Crown acknowledges as breaches of the Treaty 79
and its principles. These form the basis of the apology in a Deed of
Settlement
Crown Negotiating particular parameters of redress agreed by Ministers as available for 52
Parameters discussion between the Crown and the claimant group’s mandated

representatives

Customary rights Common law recognition of traditional rights of indigenous people - for 22
instance, rights to fish or to gather plants, - sometimes used
interchangeably with aboriginal title, but ‘title’ more correctly refers to
interests in land

142 - Z
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Term Definition Page

Deed of Mandate a formal statement prepared by a claimant group stating who is 42
appointed to represent them in negotiations with the Crown, and how
the mandate was approved by the claimant group

Deed of Recognition Deed issued by Minister of the Crown responsible for an area of C: hwn 123
land covered by a Statutory Acknowledgement, recognising a state nent
of the claimant group’s associations with the area and allowii g tor
consultation with the claimant group on specified matte:s

Deed of Settlement the complete, detailed and formal settlement agreen.en. signed on 60
behalf of the Crown and the claimant group

Easement rights that a third party or the public may ha ‘e over land - for instance, 63
a right of way, the right to drain water ov >r ¢r under the land, or a right
of access for specified purposes

Fee simple estate full legal ownership of or title tc land, also known as freehold title 116

Fiscal envelope see Settlement Envelope 81

Governance entity the representative, accountable and transparent body which eventually 67
receives and manayas zettlement assets on behalf of the claimant group

Hapii or whanau interests interests of specifi: hapd or whanau within the larger claimant group 61
and distinct from the collective claims of the larger claimant group,
which rav be given specific recognition in a settlement

Historical account narrative of historical basis for the claims being settled by a Deed of 79
Satdement, the context for the Crown’s acknowledgements and
apology

Historical claims those claims that may arise out of or relate to Crown acts or omissions 23
before 21 September 1992

Landbanking a process to protect surplus Crown-owned lands for future use in the 134
settlement of Treaty claims (see also Protection Mechanism, Treaty
settlements landbank)

Lease a contract providing for exclusive possession of land for a defined 63
period, creating the relationship of landlord and tenant (or lessor and
lessee)

Licence in the Treaty settlement context, this refers to permission from a 63
landowner to go onto or use land for specified purposes - for instance,
a grazing licence

Licensed Crown forest land land under Crown exotic forests, subject to the Crown Forest Assets Act 86

1989. Cutting rights to trees may be licensed, and the Waitangi Tribunal
can order the Crown to transfer land and other compensation to a
claimant group in specified circumstances




Term

Mandating for negotiations

Definition

process by which the claimant group chooses representatives and gives
them the authority to negotiate with the Crown on behalf of the group
(see also Deed of Mandate)

Memorials

statutory notations on certificates of title of the power of the Waitangi
Tribunal to order resumption of the land by the Crown for return to
Maori

Page

39

139

Overlapping claim or shared
interest

where two or more claimant groups make claims over the same area of
land which is the subject of historical Treaty claims. Also kno v us a
‘cross claim’

53

Overlay classification

statutory instrument that applies to specified land manzged by the
Department of Conservation, allowing for recoaritian of claimant group
values in the management of the site without-ait2ring the underlying
classification of the land, for example, as nart of a National Park. Known
as Topuni in the Ngai Tahu settlement Tawi Poipoia o Ngati Ruanui in
the Ngati Ruanui settlement, and Kiihigi'in the Te Uri o Hau settlement

121

Protection Mechanism

a generic term for the processes Yy which the Crown ensures that
Crown land can be retained ‘o use in settlements. It is also used to refer
specifically to the proces: - =dministered by OTS - through which
surplus Crown-owr ed ianJs can be retained in landbanks until claims
for which the lanc mcay be used in settlement, have been completed
(see also land»anking)

134

Protocol

statutory ‘nstrument comprising a statement issued by a Minister of the
Crowr,; or other statutory authority, setting out processes for how a
particl'ar government agency intends to interact with a claimant group
ana enable that group to have input into its decision-making process

123

Quantum

total monetary value of the redress in terms of cash and assets provided
to a claimant group in settlement of their historical claims. It also refers
to the total amount of financial and commercial redress in a settlement
package

81

Resumption

where the Waitangi Tribunal makes a binding recommendation ordering
the Crown to resume (take back ownership of) land subject to a
memorial as redress in settling well-founded Treaty claims

140

Rig.ot ¢ f First Refusal

the right of a claimant group to have the opportunity, ahead of any
other potential purchaser, to purchase specified surplus Crown land
when such land is available for disposal by the vendor agency

85

Section 40 offer-back

the right, under section 40 of the Public Works Act 1981, of a former
owner of land acquired by the Crown for a public work to have that land
offered back, should the land no longer be required for the public work

136

Settlement Envelope

concept, developed by the Crown in 1992-1994, used to describe the
total sum set aside for the settlement of historical Treaty claims (also
called the ‘fiscal envelope’). It was discontinued at the end of 1996

81




Term

Statutory Acknowledgement

Definition Page

statutory instrument in which the Crown recognises (in settlement 122
legislation) the claimant group’s statement of its cultural and traditional

links with a specified area or feature, such as rivers, lakes, mountains,

coastal areas, wetlands, etc.

Statutory instruments

generic term for redress options recognising a range of cultural 115
interests in settlements, through the use of arrangements set out in
settlement legislation, for example, a Statutory Acknowledgement

Terms of Negotiation

a written agreement between the Crown and a claimant grot e sctting 51
out the agreed objectives and ground rules for negotiaticns

Treaty settlements landbank

overall term for the regional landbanks of properties for potential use in 135
Treaty settlements, managed by Land Informaticrn New Zealand.

Vendor agency

government department involved in the transfer of properties in 85
settlements or under a Right of First Reft sai, or through the protection
mechanism operated by OTS (see a sc Protection Mechanism)

Vesting

statutory transfer of fee simple 2state (title or ownership) in land. A 116
type of statutory instrument available in settlements
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Glossary of Maori terms

Term Definition Page
Ahi ka tribal fire, symbolising rights of possession based or continuous 50
ongoing occupation
Hapu subtribe, grouping of related whanau 7,39
Hui meeting, assembly 39, 65
Iwi used in this text to mean whakapapa-based tribe 7,39
Kaitiakitanga the practice of guardianship, care and wise management of, for 100
example, natural resources. Kaitiaki (guardian) refers to the Larson(s)
exercising kaitiakitanga
Karakia prayer 79
Kaumatua elders 29
Kawanatanga government or governorship 1,7
Kirihipi sheepskin, used in the Te Uri o Hau' Nxat Whatua hapi) settlement 121
to describe an overlay classificaticn. It refers to a re-affirmation of
the Treaty of Waitangi by Naati V/hatua written on a sheepskin and
known as Kirihipi te Tiriti o \vadti Whatua
Kuia female elder 29
Mahinga kai food resource er viace where such a resource is found 90
Marae the reserved ai22on which meeting and dining houses are located. 32,101
The space in “ront of the wharenui (meeting house) is the marae atea
Maunga mouiitain 101
Pa icrufied place, stockaded village 8,101
Pouwhenua carved and decorated post of hard wood, used in settlements to 13
signify the presence of a particular claimant group
Rangahaua Whanu' broad research by theme or district (used by Waitangi Tribunal) 36
Rangatira chief, person of high rank 1
Rangatiratanra chieftainship, the exercise of customary authority, see also tino 1,7
rangatiratanga
Rouralu confiscation of land 9, 36
kohe district, area, region 40
RUnanga assembly, iwi council 39
Taki Poipoia refers to wahi tapu or places of spiritual significance and is used in 121
the Ngati Ruanui settlement to describe an overlay classification
Taonga treasure 1, M3
Tikanga customs, rituals, lore 1,40




Term Definition Page
Tino rangatiratanga highest chieftainship, authority. In this context the Crown interprets 1
this to mean Maori self-management or autonomous authority of
Maori groups over their Development and resources
Topuni dogskin cloak, used to signify chiefly protection, and used in the 21
Ngai Tahu settlement to describe an overlay classification
Tldpuna ancestors 36
Urupa burial ground 101
Wabhi taonga treasured or special place. This guide generally uses wak: 101
whakahirahira to indicate places of significance other ti.an wahi tapu,
this includes wahi taonga
Wahi tapu sacred place 101
Wahi whakahirahira treasured or significant place 101
Waiata song, chant 79
Whanau extended family group 39, 61
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Frequently asked guestions
about Treaty settlements
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Q What if the Crown knows that a claimant group

has made a mistake in negotiations to the claimant
group’s disadvantage?

The Crown has an obligation to negotiate in good
faith. If claimant groups have not recognised
something in their claim to which they are entitled,
or which would benefit them in negotiations, then
the Crown, if it knows of the mistake, will ensure
that such matters are brought to the claimant
group’s attention. Otherwise the settlements are
unlikely to be durable. Terms of Negotiation record
the Crown’s and the claimant group’s agreement
to negotiate in good faith, so this is a mutual
obligation on both parties.

Is there still a ‘settlement envelope’?

The ‘settlement envelope’ or ‘fiscal envelope’ no
longer exists. Existing settlements will only be used
as benchmarks where appropriate, such as similar
claims requiring similar levels of redress.
Appropriations are set aside every year for the
settlement of historical Treaty claims, but these
reflect the expected number of settlements ir any
given year and not a pre-determined fiscal cap.

Q Are Mori customary rights extinguishe Y when a

A

claim is settled?

Settlements do two things. First, .hey provide
redress for breaches of rights, inciuding Treaty and
any customary rights, up to 21 September 1992.
Secondly, the settlemaent may recognise those
rights in modern-ciw structures, for example,
commercial fiskii a guotas. Customary rights may
also have beer ureviously extinguished by statute
or other l2g¢! act. Settlements do not try to define
everv ~ustomary right that may still exist. Claimant
grotpscan seek to advance claims to customary
riahs in the future. Of course, the Crown reserves
the right to challenge the validity of any such claim.

Haven’t there been full and final settlements before?

There have been a number of attempts in the past
to resolve certain Maori grievances. However, these
‘settlements’ were negotiated in a different context
and often did not fully address all aspects of the
grievances of the groups concerned. Nor were

members of wider claimant groups consulted about
the content of such settlements. Settlements under
the current policy take all historical grievances into
account and fulfil the principles of the Treat\v-or
Waitangi, and Crown responsibilities undziit. In
addition, it is only in recent years that ihe courts
have begun to articulate the principles of the
Treaty, now being reflected in settier2nt policy.

Q Are settlements under the negc Iations process final?

A

Yes. Claimant groups and their members cannot
re-litigate their clairns hetore the Waitangi Tribunal
or courts after a satuiernent is reached. However,
settlements stiii. a low groups that have received
them to puriue claims against the Crown for acts or
omissionisacter 21 September 1992, including claims
baseu 21 the continued existence of aboriginal title
cr eustomary rights. The Crown also retains the
right to dispute such claims or the existence of such
title rights.

Does anyone challenge the evidence of the
claimants at the Waitangi Tribunal?

Yes. Crown lawyers take a major role and ensure
alternative evidence is put forward where necessary.

Is private land available for use in Treaty settlements?

No, private land is not available for use in Treaty
settlements, with two exceptions. The first
exception is where, before the property passed into
private hands, it was subject to a resumptive
memorial provided for by law. This means that, at
the time the private owner acquired it, they knew
the government could compulsorily reacquire such
land (at market value) if the Waitangi Tribunal
upheld a Treaty claim and made an order that the
land be returned to Maori ownership. It is the
Crown’s preference to seek negotiated settlements
with claimants, without having to resume
properties now owned by third parties. The second
exception is where there is a willing seller/willing
buyer. Such purchases are very rare and are likely
to be small wahi tapu.




Q Why isn’t there a cut-off date for claims and
settlements?

A One of the key objectives of Treaty settlements is
to remove the sense of wrong that Maori feel about
the Crown’s actions by acknowledging the
grievances that they have suffered. A specific
‘cut-off’ date would too rigidly confine the process,
possibly resulting in well-founded claims not being
dealt with. The Crown, while wishing to address all
claims as soon as possible, cannot force any
claimant group to begin negotiations. Also,
claimant groups often wish to work through
Waitangi Tribunal hearings and/or need to address
mandating issues prior to entering negotiations,
and these processes can take time. Moreover, there
is a practical limit to the number of claims that the
Crown can deal with at any time, and Maori should
not be disadvantaged by this.

Q How does recognition of the rights of Maori under
the Treaty fit in with the principle of equality under
the law?

A English common law, which New Zealand inherited
recognises the customary rights and aboriginal ti.'z
of indigenous people. The Treaty of Waitangi ilso
recognised such rights. Recognition of such rigiits
is therefore consistent with a legal system wtich
itself recognises such property rightz «nd does not
conflict with the general principle of equality under
the law.

Q What is the legal definitiori ot &' Maori?

A The term ‘Maori’ is defined in the Treaty of
Waitangi Act 1975 &nd means ‘a person of the
Maori race of Nev: Zealand; and includes any
descendant ot any such person’. This definition
means that, s long as a person can trace descent
frorn & Méori ancestor, such a person may identify
as m3ori. Using this definition results in all members
~f A claimant group sharing the benefits from
settling their claim. Under the law it is therefore not
possible to exclude people on the basis of specified
‘percentages’ of Maori ancestry.

Q Does redress for historical grievances mean that the

government no longer has to pay social welfare
benefits to Maori?

No. Claimant groups receive settlement monies and
other redress, such as cultural recognition, in
settlement of their historical Treaty claims. A
settlement does not extinguish the rights ai 2
privileges guaranteed to them as New Z=alaniders
under Article 3 of the Treaty. Settlement redress
would be meaningless if it involved a corresponding
drop in other entitlements.

Can conservation land be 'ised in settlements?

Generally, conservaticri'2nd (Crown land managed
by the Departmeric o1 Conservation) is not available
for use in Trea'y setclements. However, individual
sites of special cultural significance may be
transferred 10 claimant groups. If appropriate, the
tranctes may be subject to conditions to protect
pubiic access and environmental values. Claimant
group interests in conservation land can be met
through a number of other statutory instruments.
These are explained in Part 3.

Q Are the public’s rights affected by settlements?

A

Generally no, but camping entitlements, which are
entitlements to temporarily occupy a piece of
Crown-owned land up to one hectare in size near
traditional food-gathering areas, are for the
exclusive use of members of a group that has
received a settlement. They provide rights similar
to those contained in other leases or licenses
granted by the Department of Conservation.
Camping entitlements are allocated so as not to
affect public access to waterways.
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Contact details for other organisations

Contact details for other organisations mentioned
in this guide:

WAITANGI TRIBUNAL
(TE ROPU WHAKAMANA | TE TIRITI O WAITANGI)

Established under the Treaty of Waitangi Act 1975

to hear claims by Maori against the Crown for
breaches of the Treaty of Waitangi and its principles.
The Tribunal funds historical research into claims other
than those relating to licensed Crown forest land.

SX1237

Wellington

New Zealand

Phone 04 914 3000

Fax 04 914 3001

Website www.waitangitribunal.govt.nz
TE PUNI KOKIRI

(MINISTRY OF MAORI DEVELOPMENT)

Te Puni Kokiri is the lead department for advice to the
government on Maori issues. Te Puni Kokiri can assist
claimant groups with information on mandate and
governance issues, and also administers the Sitet of
Significance Process for the protection of wahitapu
outside the direct negotiations or Protecticn
Mechanism processes.

Head Office
PO Box 3943
Wellington
New Zealand

Phone 04 819 600Q
Fax 04 819.5.29¢
Web WWa tplk.govt.nz

CROYvN FORESTRY RENTAL TRUST
/NCA KAITIAKI RETI NGAHERE KARAUNA)

If a claim concerns licensed Crown forest land, CFRT
can assist with research, Waitangi Tribunal hearings
and preparing for negotiations to the point where the
Crown recognises a Deed of Mandate.

PO Box 2219
Wellington
New Zealand

Phone 0800 2378 2378 /04 9151500
Fax 04 916 7806
Web www.cfrt.org.nz

MAORI LAND COURT
(TE KOOTI WHENUA MAORI)

The Maori Land Court holds records of Maori land
ownership since the establishment of the Native Land
Court in 1862. Its Minute Books record the proceeirigs
that brought blocks of Maori customary land und 2
statutory Maori freehold title. Today the Court
administers Te Ture Whenua Maori 1993 goveriiing
transfer of and succession to Maori fre:hold land and
associated administrative matters.

Head Office
SX11203
Wellington
New Zealand

Phone 04914 2102
Fax 04 54 3100
Web wwv/,.maorilandcourt.govt.nz

TS OhU KAIMOANA
(TREATY OF WAITANGI FISHERIES COMMISSION)

Te Ohu Kaimoana is responsible for the management
of commercial fisheries settlement assets and
developing an allocation method for distribution to
iwi, to be approved by the Minister of Fisheries. lwi
seeking a share of settlement assets must have a
mandate and governance structure meeting TOKM’s
requirements, and can obtain advice and information
on these matters from TOKM.

PO Box 3277
Wellington
New Zealand

Phone 04 9319500
Fax 04 9319518
Web www.teohu.maori.nz




DEPARTMENT OF CONSERVATION
(TE PAPA ATAWHAI)

The Department of Conservation is responsible for
the management of New Zealand’s conservation
lands, including National Parks and reserves.
Publications are available on a range of issues,
including cultural redress involving DOC in the Ngai
Tahu settlement. The Department’s Treaty Settlement
Unit participates as part of the Crown Negotiating
Team in settlement negotiations.

Head Office
PO Box 10-420
Wellington
New Zealand

Phone 04 4710726
Fax 04 3813057
Web www.doc.govt.nz

MINISTRY FOR PRIMARY INDUSTRIES
(MANATU AHU MATUA)

The Ministry for Primary Industries is responsible for
the sustainable management of commercial fisheries
through the Quota Management System, and of [13ot’
customary sea fishing under regulations.

Head Office

PO Box 2526
Wellington 6140
New Zealand

Phone 0800 00 83 33

Fax 04 894 0720

Web WWW.mpi.gov:.nz
www.fislv.govt.nz

MINISTRY FOR THE ENVIRONMENT
(MANATU MO TE TAIAO)

The Ministry for the Environment reports on the state of
the New Zealand environment and the way that
environmental laws and policies work in practice as nait
of advice to the government on action necessary. tc
improve environmental management. Most of the.
responsibility for day-to-day environmental rranagement
rests with local government, particularly the regional
councils. The Maruwhenua unit within MF= provides
advice and support on Maori issue. aniu perspectives.

Head Office
PO Box 10-362
Wellington
New Zealand

Phone 04 4397400
Fax 014397700
Web www.mfe.govt.nz
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